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Needed: A Non-Partisan Federal 


Judicial Nominating Commission 


EDITORIAL 


Fg ms mppaty OF JUDGES, by the chief executive with confirmation by the 
senate, as in the federal system, undoubtedly will be written into the new 
Puerto Rico constitution, following its recommendation by the Committee on 
the Judiciary (page 122). The committee’s report refers to the American Bar 
Association plan as “a transitory measure in the effort to replace the undesirable 
system of election with the system of appointment by the executive.” 

It is extremely doubtful whether any of the plan’s sponsors, either in Missouri 
or elsewhere, ever have looked upon it merely as an intermediate step toward 
the ultimate goal of an appointive system like that prevailing in the federal 
courts. On the contrary, the combination appointive-elective system is thought 
to be an improvement upon both straight election and straight appointment of 
judges, and at the 1950 annual meeting of the American Bar Association in 
Washington its advocacy in appointive states like Massachusetts was urged 
on that ground. 

Conceding that if anyone did entertain such an objective, the elective feature 
of the combination plan would serve the change-over function suggested, it 
should not be overlooked that the nominating commission is an equally important 
feature, also missing in the state and federal appointive systems. It is too pain- 
fully apparent that confirmation by the senate adds to rather than diminishes 
the politics involved in federal judicial appointments, and that a non-partisan 
judicial nominating commission is urgently needed in the federal judiciary 
) whether or not the popular vote on retention in office ever is considered or 
adopted. 

To the same effect was a thoughtful editorial on the controversy between 

i President Truman and Senator Douglas over recent Illinois federal judicial 
appointments, published a few months ago in the Washington Post. Reviewing 
the facts involved in the Illinois incident, the Post remarked: 


“The grave defect in the present system is that it leaves both the President 
and the members of the Senate free to play politics with judicial appointments. 
The President said the other day that he is not interested in the polls being 
taken in Illinois—that no bar association makes his appointments. Of course, 
he is free to disregard any and all recommendations in nominating federal 
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jafons, but we surmise that the ublic would 
ave greater confidence in the judiciary if he 
gave more heed to the advice of the organized 
bar. Certainly there ought to be some means 
of recruiting the country’s best legal talent 
for the bench instead of relying upon hit-or- 
miss political and personal influence at the 
White House. To be sure, the Department of 
Justice investigates recommended candidates 
and prepares lists of men qualified for each 
vacant judgeship, but this still leaves the door 
wide open to whim and partisan influence in 
making the actual selection. 

“The results of this system strongly con- 
demn it. At the end of the Wilson adminis- 
tration federal judgeships were almost equally 
divided between Democrats and Republicans. 
After 12 years of Republican rule, however, the 
courts were overloaded with 172 Republicans 
compared to only 57 Democrats. Since 1933 
the situation has been reversed. In spite of 
an occasional Republican appointment by Presi- 
dents Roosevelt and Truman, the federal courts 
now [July, 1951] have only 59 Republican and 
240 Democratic judges. While a majority of 
these judges are conscientious and able, there 
are also many misfits among them, and the 
political disequilibrium tends inevitably to give 
an impression of partisan bias in the adminis- 
tration of justice. It is a reproach to our 
national intelligence that we permit politics to 
play so strong a part in the selection of the 
judges who determine our rights and safeguard 
our freedom. 

“The answer certainly is not to turn over to 
members of the Senate the full responsibility 
of choosing federal] judges in their home states. 


Some senators base their recommendations on. 


merit, as Senator Douglas did, but others make 
more flagrant use of judgeships for political 
purposes than does the President. The best 
arrangement might be to have each judicial 
appointment made from a panel of outstanding 
lawyers selected by a committee on which the 
Attorney General, the judicial council of the 
circuit concerned, and the practicing bar would 
be represented. Such a restraint upon the Pres- 
ident and the members of the Senate would 
have to be accepted voluntarily, and it would 
cost them something in terms of political power. 
At the same time, it would immeasurably in- 
crease the prestige of any president and add 
to = confidence of the people in the judicial 
system.” 


We venture to add that an all-lawyer nomi- 
nating commission such as the Post proposes 
would not be as strong as one composed, as the 
A. B. A. pattern suggests, “in part of high 
judicial officers and in part of citizens selected 
for the purpose who hold no ‘other publia 
office,” the latter including both lawyers and 
laymen. We also think, political forces being 
what they are, that the prospects of any presi- 
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dent or any group of senators voluntarily sub- 
mitting to such a system are so scant as to 
be ignored. Many of them, however, might 
support a movement to put it in the Constitu- 
tion, where it would be equally binding on both 
parties. That is where it belongs, and we think 
the people of the United States would like to 
have it there. 





In a communication to the Committee on the 
Judiciary of the Puerto Rico Constitutional 
Convention, Mr. Enrique Igaravidez of San 
Juan has made an interesting and thought- 
provoking statement of the judicial reform 
program in terms of independence of the judi- 
ciary at three levels: 

“1. Independence of the judicial power from 
interference by the legislative and executive 
powers. 

“2. Independence in the selection of jus- 
tices and judges, free from political or pres- 
sure group influence. 

“3. Independence of justices and judges from 
want and fear—that is, adequate compensa- 
tion, security of tenure, retirement and pen- 
sions.” 





We should like to be able to congratulate 
the Utah bar upon the enactment of legisla- 
tion to substitute non-partisan for partisan 
election of judges (page 117), but we dare not 
do so, for we believe the time will come when 
Utah lawyers and judges will concede, as un- 
doubtedly some of them do already, that it 
was a step backward. Indeed, the very same 
compromise was rejected in Utah in 1949 on 
that ground. The guarantee of a political 
party may not be the best in the world, but it 
is at least some kind of a guarantee when a 
party puts a man’s name on the ticket on 
which it bases its hopes of victory at the polls, 
while under the non-partisan system each can- 
didate runs entirely as a lone wolf. In a par- 
tisan election the party bears a substantial 
share of the burden and expense of campaign- 
ing, but under the non-partisan system each 
candidate must do his own campaigning and 
foot his own bills. This gives an edge to the 
candidate with the smoothest tongue or the 
fattest purse, and discourages the qualified 
man from entering the race. Considerations 
like these prompted the elder Senator Burton 
and Newton D. Baker, co-sponsors of Ohio’s 
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non-partisan judicial election system, to pro- 
nounce it years later a “disservice” to their 
state. However, we think its tenure in Utah 
will be brief, for the long fight of that bar 
for an appointive judiciary has twice come too 
close to success to allow its leaders to be sat- 
isfied with anything less than victory, and we 
are expecting the campaign to be continued 
until that end is reached. 





A letter to the editor of the Washington 
Post criticizing the Post’s faith in lawyers as 
choosers of judges is reprinted on page 124. In 
case anybody has noticed the several quotations 
and reprints from that newspaper which have 
appeared in the last two issues of the Journal, 
may we explain that we are indebted for these 
Washington clippings to an alert member, Mr. 
C. R. Briggs of Arlington, Va., who remembers 
us when he sees something in the newspaper 
that he thinks would be interesting or useful 
to us. Mr. Briggs has sent us many other clip- 
pings besides the ones we have used in the 
Journal. Won’t some of our other friends elect 
themselves to the same post in other cities? 
We have spent a lot of money in the past on 
nation-wide clipping services without getting 
anything more useful out of them than news 
stories involving cases being tried in the local 
courts, yet we are continually learning by acci- 
dent of extensive newspaper discussions of 
judicial administration matters which would 
be important and useful to us. Our members 
and regular readers know what these would be. 
If you, or your secretary, will undertake this 
valuable service for us, won’t you please write 
today and tell us so? Thank you! 





Bill of Rights Day, December 15, is a good 
time to ponder the fact we are prone to for- 
get, that rights do not exist apart from duties 
and responsibilities. Our government is not 
a kindly and benignant father looking out for 
us in the ways enumerated in the Bill of 
Rights—it is only the instrumentality through 
which we assert those rights for ourselves. 
We have them because we choose to have 
them, and we will continue to have them only 
as long as that choice is a voluntary and in- 
tentional one. We may express that intention 
tangibly by discharging the duties and re- 
sponsibilities listed in Mr. Bacon’s second 
chart on the back cover. 
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A newly-appointed district attorney in an 
eastern city has requested suggestions toward 
modernizing and increasing the efficiency of 
his office records and procedures. District 
attorneys and public prosecutors in all parts 
of the country are invited to send the 
JOURNAL descriptions of improved and meri- 
torious records, systems and procedures in 
use in their offices, for transmission to the 
inquirer. If possible, they will later be syn- 
thesized into a published article for the bene- 
fit of all. 





The Lawyer’s Oath 
By JOSEPH M. GOLDSTEIN 


This be our oath: We in whom the torch lies 
To carry forward justice for mankind, 

To fulfill a people’s trust in God’s eyes, 

To grip the granite truth with fearless mind. 


This be our oath: Advocate shall we be, 

Our thoughts as infinitely high as stars, 

As constant as tides that come from the sea, 
As grim as soldiers marching to their wars. 


O mistress, Law, this be our oath to thee! 

To wrest the common man from out the mire, 
To spin law’s web around eternity,— 

To fight for freedom’s cult, touch it with fire; 


And we shall help the promised way along 
Unwrangling knots of life upon this sod, 
We'll cut the weeds of hate and roots of wrong; 
We shall lead man to light: So help us God. 





These are difficult times for the bench and 
the bar. The law works best in periods of 
calm. It requires patient hearings, calm delib- 
eration, and detached judgment.—Robert H. 
Jackson. 





If we are to keep our democracy, there must 
be one commandment: Thou shalt not ration 
justice.— Judge Learned Hand. 





True law is right reason conformable to 
nature, universal, unchangeable, eternal, whose 
commands urge us to duty, and whose prohibi- 
tions restrain us from evil.—Cicero 
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The Impact of the Increased 
Cost of Litigation 


By GEORGE E. BRAND 


HE MATTER of the cost of litigation involves 
factors that are, or have been regarded 
as, fundamental in our system of administering 
justice, and also procedures that are, or should 
be, regarded as merely administrative. 
Whether or not due to an underlying concept 
of equal protection of the law, it has been, and 
is, state and federal policy to require litigants 
to pay only a nominal part of the public ex- 
pense of providing the facilities for the admin- 
istration of justice; hence the relatively nom- 
inal entry, docket, court stenographer, jury 
and judgment fees in the institution, prose- 
cution and determination of litigation; like- 
wise as to court fees on appeals. It has also 
been, and is, state and federal policy to sub- 
ject an unsuccessful litigant to liability for 
comparatively little of the resulting cost neces- 
sarily incurred by the successful adversary. 
The English policy of requiring the loser to 
reimburse the winner for actual expenses, in- 
cluding counsel fees, does not prevail in this 
county. Consequently, it is to be expected 
that attempts greatly to increase court fees 
or taxable costs will feel the impact of this 
traditional exoneration of litigants from the 
great bulk of the cost of litigation. Although 
the non-taxation, or limited taxation, of counsel 
fees does not result in any imposition upon 
the public for the untaxable amount of such 
fees, the policy of exonerating the losing 
party therefrom will likewise be a factor mak- 
ing it difficult to place taxable counsel fees on 
a realistic basis, even if it is desirable to do so. 
The foregoing deals with the problem of 
apportioning the cost of litigation, rather than 
the quantum of cost. The latter, to a con- 
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siderable degree, is subject to administrative 
control. An example of the latter type of 
problem is the high cost of printing of rec- 
ords and briefs which, too generally, has be- 
come an insurmountable obstacle to recourse 
to the appellate courts. Until recent years it 
has been a general requirement in the state 
and federal courts that records and briefs on 
appeal be printed. Of late, however, some of 
these courts have eliminated the requirement, 
particularly as to records, and now permit the 
use of typewritten or unprinted transcripts.’ 
Resistance by the judges to such changes has 
been strong, but there are indications that in 
many states the opposition is diminishing, due 
no doubt to a recognition of the seriousness 
of the problem. It appears that the elimination 
of the printing requirement, in whole or in 
part, and the more liberal permission to use 
originals, photostats or copies of exhibits are 
purely administrative matters which the courts, 
aided by members of the bar, should currently 
consider. The responsibility is theirs. 

The writer’s original purpose was to pre- 
pare an extensive article dealing argumenta- 
tively with these questions. With that in mind, 
various questionnaires and supplementing let- 
ters were sent out. Pressure of other matters 
intervened and have changed the original plan. 
Instead, and in order to promote further in- 
terest and effort on the part of judges and 
lawyers, there follows a summary of the data 
obtained, made by the writer’s associate who 
generously came to the writer’s rescue. Com- 
ment is invited. 

1. Recent increases in trial court entry and other fees 
have been slight and, in several instances, have been 
primarily for the purpose of contributing to judicial 
retirement funds. 

2. See also Rule 9, Revised Rules of the Supreme 
Court of Nebraska, September, 1951 providing that all 
briefs shall be either printed or reproduced by a dupli- 
cating process from copy prepared on a proportional- 
spacing typing machine, the type of which simulates 


printing, and that both processes will be considered 
printing. 
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Summary of Questionnaires and 
a Data 


INCREASED COST OF PRINTING RECORDS 
AND BRIEFS 

Two methods were used to secure informa- 
tion. In 1949 a questionnaire was sent to 
the Clerk of the Supreme Court in each state, 
inquiring as to the comparative cost per page 
in 1929 and in 1949 of printing records and of 
printing briefs and inquiring whether or not 
such printing was required by rule. Also in 
1949 letters were sent to attorneys in each 
state who had represented successful appel- 
lants in Supreme Court appeals selected at 
random from the current advance sheets. These 
letters inquired as to the number of pages of 
the printed record and of appellant’s brief, the 
printer’s total charge for each and whether 
or not the same was taxable. In 1951, in the 
nature of a spot check on changes since 1949, 
eleven more letters were sent out, based upon 
the 1951 advance sheets. Usable replies to the 
questionnaires were received from forty-four 
states (Kansas, Massachusetts, New York and 
Rhode Island not reporting, except that the 
Massachusetts clerk indicated that his office 
did not control the price of printing). All ques- 
tionnaires, however, did not answer all ques- 
tions. 


REQUIREMENT THAT RECORDS BE PRINTED: 
Forty-one states answered as to whether their 
rules required that records be printed, Iowa, 
Minnesota and Mississippi not answering. 
Fourteen states require printing; twenty- 
seven do not. Comments by the clerks of the 
various courts indicate that: in Maine and 
North Carolina mimeographing is permitted; 
in Ohio printing is required in civil, but not in 
criminal, appeals and may be dispensed with 
where appellants are not financially able to 
print; in Illinois and Oregon only an abstract 
of the record is required; in New Jersey only 
an appendix of the record (containing as much 
of it as counsel desires to present) is required; 
in South Carolina typed records are accepted 
in pauper cases; in Vermont the transcript of 
the evidence is not a part of the record as to 
which printing is required; and in West Vir- 
ginia the requirement of printing pertains only 
to appeals and writs of error. 


REQUIREMENT THAT BRIEFS BE PRINTED: 
Forty-two states answered as to whether their 
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rules required that briefs be printed, lowa and 
Minnesota not answering. Twenty-nine states 
require printing; thirteen do not. Comments 
by the clerks indicate that: in Maine and North 
Carolina mimeographing is permitted; in Cali- 
fornia and Ohio printing is required in civil, 
but not in criminal, appeals, and may be dis- 
pensed with where appellants are not financially 
able to print; in Colorado printing is not re- 
quired on supersedeas proceedings; in Ohio 
typed briefs may be used on motions to certify 
the record or for leave to appeal; in South 
Carolina typed briefs are accepted in pauper 
cases; and in West Virginia printing is re- 
quired only in appeals and on writs of error. 


1929 Cost oF PRINTING: In 1929 the cost 
per page was the same for printing records as 
for printing briefs in fourteen of the seventeen 
states furnishing both figures. In California 
a record page cost 50c and a brief page $1.10; 
in Maryland $1.50 and $1.60 and in Virginia 
83c for a record page of 400 words and $1.50 
for a brief page of 300. The 1929 cost for the 
printing of a page of record ranged from 50c 
(California) to $3.00 (Delaware) and averaged 
$1.12 for eighteen states. The 1929 cost for 
printing a page of brief ranged from 63c (New 
Jersey) to $3.00 (Delaware) and averaged 
$1.23 for twenty-seven states. 


1949 CosT OF PRINTING: The 1949 cost per 
page was the same for printing records as for 
printing briefs in eleven of the sixteen states 
giving both figures. In California a record 
page cost 62%c and a brief page $2.65; in 
Minnesota $1.35 and $1.80; in Montana $1.25 
and $1.35; in Virginia $1.65 for a record page 
of four-hundred words and $2.50 for a brief 
page of three-hundred; in West Virginia 90c 
and $2.85. The 1949 cost for printing a page 
of record ranged from $1.25 (Arkansas, Maine 
and North Carolina) to $4.50 (Vermont) and 
averaged $2.14 for seventeen states. The 1949 
cost for printing a page of brief ranged from 
$1.25 (Arkansas, Maine and North Carolina) 
to $4.50 (Vermont) and averaged $2.41 for 
twenty-eight states. 

Comments by the clerks indicate that in 
Oregon where 1949 printing costs per page 
of both records and briefs ranged from $2.40 
to $2.90 only $1.50 a page could be recovered 
as costs, and in Wisconsin where 1949 print- 
ing costs per page of brief ranged from $1.50 
to $3.00 the permitted recovery as costs was 
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limited to $1.00 per page for not over one-hun- 
dred-fifty pages of brief and appendix. 


CoST PER PAGE OF RECORDS: From the 1949 
letters to attorneys usable replies were received 
as to nineteen states from which the cost per 
page of records (varying in length from eight 
to 3,000 pages) could be computed. In two of 
these states, however, the records had been 
typed rather than printed, a typed Arkansas 
record of 230 pages costing approximately 65c 
per page and a similar California record of 
8,000 pages about 36c per page. In addition it 
appeared (either expressly or from the cost 
per page) that in four other states the record 
had been prepared in other than printed form. 
A Delaware record of 220 pages cost approxi- 
mately 20c per page; a Missouri record of 187 
pages about 45c per page; a Nebraska record 
of 100 pages about 43c per page, and a Wash- 
ington record of 543 pages about 60c per page. 
In none of these states are printed records 
required. Of the remaining thirteen states 
where the record was apparently printed, the 
cost per page varied from 66c for a Connecti- 
cut record of 36 pages (Connecticut apparently 
requires printing) to $7.75 per page for an 
eight-page Massachusetts record. The validity 
of the Connecticut figure (66c), or at least 
its general applicability, is questionable in 
view of the fact that the printed brief of the 
same attorney in the same case cost $2.10 per 
page and the next lowest cost per page of a 
printed record was $1.05 for a 267-page record 
in West Virginia. The cost per page of printed 
records in the other states reporting were: 
Colorado $2.06; Illinois, two reports of $3.38 
and $1.44 respectively; Indiana $1.67; Iowa 
$1.74; Maryland $1.53; Michigan $2.50; Min- 
nesota $1.66; Ohio $2.77; Virginia $2.31; 
West Virginia $1.05; Wisconsin $2.72. The 
average cost per page, including Connecticut, 
Massachusetts and both Illinois reports, was 
$2.37. Excluding the Connecticut and Massa- 
chusetts reports the average was $2.06. 


COST PER PAGE OF BRIEFS: From the 1949 let- 
ters figures were received as to twenty-one 
states from which the cost per page of briefs 
(varying from eight to 106 pages) could be 
computed; one additional state (Georgia) re- 
ported that the average cost was $2.50 to $2.75 
per page. Three reports were comparatively 
low. An Arkansas brief of 106 pages was re- 
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ported printed for $1.04 per page; a Missouri 
brief of 64 pages was reported printed for 
44c per page and a South Dakota brief of 42 
pages was reported printed for 91c. The high- 
est cost per page was $9.66 for an 18-page 
Massachusetts brief. The costs per page re- 
ported in other states were: $3.16 in Califor- 
nia; $2.24 in Colorado; $2.10 in Connecticut; 
$2.50 to $2.75 in Georgia; $2.22 in Idaho; $3.61 
and $2.25, respectively, in Illinois; $1.65 in 
Indiana; $1.71 in Iowa; $3.10 in Kentucky; 
$4.25 in Louisiana; $3.91 in Maryland; $2.50 
in Michigan; $2.55 in Minnesota; $2.28 in 
Nebraska; $1.81 in New York; $2.70 in Ohio; 
and $3.00 in Washington. The average cost 
per page, including the extremely low and the 
extremely high charges, both reports from 
Illinois and including Georgia at $2.65 per 
page, was $2.72. Excluding the three low 
charges and the Massachusetts high charge, 
the average was $2.66. 


1951 LeETTERS: Of the eleven additional 
letters sent out in 1951 only three usable re- 
plies were received. One from Arkansas indi- 
cated a cost per page of $1.12 for printing a 
103-page brief, the 1949 charge for a 106-page 
brief being $1.04. A 1951 reply from Missouri 
indicated costs per page of $2.60 for printing 
a 303-page record and $2.80 for printing a 
101-page brief, the 1949 costs being reported as 
45¢ and 44c. A 1951 reply from South Carolina 
indicated costs per page of $2.10 for printing a 
38-page record and $2.55 for printing an 11- 
page brief, no 1949 report having been received. 
In Michigan the writer’s printer charged $2.50 
per page for 30 copies of printed brief (a page 
of index being computed as two pages and a 
cover as three pages) in 1949; due to the “price 
freeze” there had been no 1951 increase despite 
reported increased costs. 


TAXABILITY: Only seventeen of the 1949 re- 
plies reported as to taxability. In the California 
case the cost of the record (3,000 pages, typed 
at a cost of almost $1,100) was apparently tax- 
able in its entirety, but the cost of the brief 
(97 pages printed for $307) was taxable only 
to the extent of $100. In the Connecticut case 
the cost of the brief and record was taxable 
to the extent of $50, the total bill apparently 
being only about $55.00. In Illinois, one reply 
was that the cost of the record was taxable but 
the other reply was that neither the cost of it 
nor of the brief was taxable. In Indiana, Ohio 
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and in Nebraska it was reported that neither 
the cost of the record nor of the brief was tax- 
able; in Iowa and Minnesota it was reported 
that both could be taxed. In Kentucky it was 
reported that the cost of the brief was not tax- 
able, nothing being said as to the record. Mas- 
sachusetts reported the cost of the record tax- 
able but that only $50.00 of the $173.53 cost of 
the brief could be taxed. New York reported 
the cost of the brief taxable, no record being 
mentioned in the report. North Dakota reported 
the total cost of the brief ($15.00) taxable but 
said nothing as to the record. South Dakota 
reported the brief taxable but said nothing 
as to the record and Virginia reported the 
record taxable but said nothing as to the brief. 
Washington reported the brief taxable but in- 
dicated that the record probably was not. Wis- 
consin reported about one-third of the cost 
of the record taxable, but gave no report as 
to the brief. The 1951 report from Missouri 
indicated that typed records are permitted, 
the cost of two copies being taxable, and 
that the cost of printing records and briefs may 
no longer be taxed. In Michigan the total cost 
of printing both records and briefs was taxable 
in 1949 and may still be taxed. 


II 
TAXATION OF COSTS 


In an attempt to determine the nature, 
amount and taxability of costs, both those paid 
to the state or county to partially defray the 
expense of providing the courts and attendant 
machinery for the administration of justice 
and those paid to the winning litigant to par- 
tially “make him whole”, and to ascertain 
whether it was generally felt that an additional 
portion of these costs should be borne by liti- 
gants or the losing litigant, questionnaires and 
supplementing letters were sent in 1949 to the 
Directors of the American Judicature Society 
in each of the forty-eight states (except Michi- 
gan) and the District of Columbia. The ques- 
tionnaires and letters related to both trial and 
appellate courts. Usable replies were received 
from twenty-eight states and the District of 
Columbia (hereinafter counted as a “state’”). 
Alabama answered the portion of the question- 
naire dealing with the trial courts but not that 
dealing with the appellate courts. Six states 
answered the questionnaire but not the sup- 
plementing letter. The replies are summarized 
as follows: 
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FEES IN TRIAL COURTS 


ENTRY FEE: (The amount payable in order 
to commence litigation) in Delaware ($10.00 
and up), Missouri ($3.00 and up), Oklahoma 
($10.00 or bond), Wyoming ($5.00) and pos- 
sibly in a few other states this fee is in the na- 
ture of a deposit for costs. In Louisiana, Mary- 
land and Ohio there apparently is no flat fee, 
the charge varying with the required services of 
the clerk and sheriff or with the number of 
pages of papers filed. Alabama and New York 
are reported as having no entry fee and South 
Carolina as having only a fee for service of 
process. As to the eighteen states reporting a 
fixed fee (Maine not answering) the amount 
varied from $1.00 (Wisconsin and Mississippi) 
to $30.00 (Nevada), there being fourteen states 
where the minimum amount was $5.00 or more. 
Of the twenty-four states reporting as to the 
taxability of the entry fee, it was reported 
taxable in all except one of the two reports 
received from Missouri. 


MOTION FEE: Only eight states reported a 
motion fee, the amounts varying from 20c 
(Ohio and Missouri) to $5.00 (West Virginia). 
In all eight the fee was reported taxable. 


JURY FEE: Twenty-nine states reported. 
Eleven reported no jury fee or none generally; 
fourteen reported a single fixed fee varying 
from $3.00 to $12.00 (included in the entry 
fee in South Dakota and deducted from the 
deposit in Oklahoma) and four reported a 
daily charge (one of $3.00 and three of $4.00). 
Of the states where a jury fee is charged it is 
taxable in all except two (Nebraska and Wis- 
consin). 


STENOGRAPHER FEE: Twenty-seven states re- 
ported. Nine states reported no such fee. Four 
reported a flat fee of $3.00, one (Oklahoma) a 
flat fee of $2.00 deducted from the entry de- 
posit, one (Oregon) a flat fee of $10.00, one 
(Nevada) a flat fee of $10.00 plus transcripts 
and one (Louisiana) a flat fee of from $10.00 
to $25.00. In Montana a flat fee of $3.00 is ap- 
parently paid by each side. In six (Alabama 
$5.00, Florida $10.00 per day or per case if less 
than a day, Ohio $4.00, Washington $10.00 
minimum, West Virginia $25.00 and Wyoming 
$5.00) the fee is on a daily basis, and in three 
states (District of Columbia, Nebraska and 
New York) the fee is on a page basis, averag- 
ing about 50c per page. Of the eighteen states 
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reporting a stenographic fee, only Florida and 
Washington reported it not taxable, taxability 
in the District of Columbia being in the dis- 
cretion of the court. 


JUDGMENT FEE: Twenty-six states answered. 
Eleven states reported having no such fee. In 
four others the fee is apparently a clerk’s filing 
fee, usually based upon the number of words 
or pages, one charge being 20c per 100 words 
and another being 60c per page. In one other 
state the fee is 50c, in four others it is $1.00 
and in one $1.50. Fees of $3.00 to $9.00 are 
charged in four states and in one state (Con- 
necticut) the fee is noted as usually being 
$15.00. Two of the states reporting fees did 
not report as to their taxability. Of the re- 
mainder, in only one state (Wisconsin) is a 
fee (apparently a comparatively small clerk’s 
fee) charged but not taxable. 


WITNESS FEE PER DAY: Twenty-eight states 
answered and all reported witness fees. The 
lowest fee reported was 50c (Connecticut, 
Maryland and New York) and the highest $9.00 
(District of Columbia). Five states reported 
fees of $1.00, thirteen of $1.50 to $3.00 and six 
of $3.00. Although the questionnaire did not 
specifically inquire as to it, most states also 
reported a mileage reimbursement ranging 
from 5c to 10c per mile. 


EXPERT WITNESS FEE: Twenty-eight states an- 
swered, Only two states (Connecticut $15.00 
and Utah $25.00) reported taxable expert wit- 
ness fees in fixed amounts. Four states (Dela- 
ware, Louisiana, Maine and South Dakota) re- 
ported taxable expert witness fees in the dis- 
cretion of the court, Maine adding that the 
amount would not exceed $25.00 per day and 
South Dakota that it would be fixed according 
to uniform law. One state (Florida) noted that 
expert fees as determined by the court were 
allowed (and presumably taxable) on deposi- 
tions; one (North Carolina) noted that expert 
witness fees are fixed by the court, but did not 
state whether or not taxable. In twenty states it 
is apparent that expert witnesses are treated no 
differently than lay witnesses insofar as tax- 
able fees are concerned and that any additional 
compensation is at the expense of the party 
producing them. 


ATTORNEY FEE ON MOTIONS: Twenty-six states 
answered. Twelve indicated that there are no 
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such fees; five that such fees are authorized 
only in certain statutory instances, generally in 
divorce proceedings; three that such fees are 
within the court’s discretion and one (Oregon) 
that they are authorized but seldom allowed. 
Only five states (Connecticut $15.00, Delaware 
$2.67 for the first appearance in any matter, 
New York $10.00, Washington $10.00 if the 
matter is controversial, and Wyoming $25.00) 
stated allowances in specific amounts, it not 
being stated, however, that the Wyoming 
amount is a taxable fee. 


ATTORNEY FEE ON TRIAL: Twenty-six states 
answered. Eight states indicated that no such 
fees are taxed; six that they are authorized 
only perforce statutes in certain proceedings, 
usually divorce; one (Nebraska) that they are 
discretionary with the court; and eleven states 
(Connecticut $15.00, Delaware $2.67 for the 
first appearance in any matter, Maryland $5.00, 
New Hampshire $1.00 for the first appearance, 
North Dakota $15.00, Oregon $10.00, South 
Dakota $5.00 to $10.00, Washington $15.00, 
West Virginia $20.00 maximum, Wisconsin 
$15.00 to $100.00, Wyoming $100.00) indicated 
fees of specific amounts, it not being stated, 
however, that the Wyoming amount is a tax- 
able fee. 


OTHER ITEMS: Twenty-four states answered. 
The answers received indicated that in most 
states there are a considerable number of addi- 
tional items of taxable costs, typical of which 
are additional charges for service on more than 
one defendant or in counties other than that 
where suit is brought, publication fees, small 
fees for the filing of pleadings, attendance and 
trial fees and fees for various sheriff’s services. 
Certain proceedings such as foreclosures by 
sale and those involving reference to masters 
or referees involve extra charges and there is 
indication in some states that the fee structure 


in equity is appreciably different from that in 
law. 


POWER OF THE TRIAL COURT TO ALLOW COSTS 
IN EXCESS OF THE FOREGOING UNDER ANY CIR- 
CUMSTANCES: Twenty-five states answered, In 
seven (Alabama, Delaware, District of Colum- 
bia, North Carolina, Ohio, Oregon and Wash- 
ington) the trial court has such power; in the 
remainder it does not, except that in Wisconsin 
the court has some discretion to make allow- 
ances not exceeding $100 in equity actions. 
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FEES IN APPELLATE COURTS 


APPEAL ENTRY FEE: Twenty-eight states an- 
swered. Two (Maine and New York) reported 
having no such fee. Of the twenty-six states 
reporting such a fee, the amounts ranged from 
50c (New Hampshire) to $25.00-$35.00 (Texas), 
the average being $12.00. In three of these 
states (Delaware, Wyoming and Oklahoma) the 
fee is in the nature of a deposit, In one of them 
(Nebraska) the fee is $20.00 from the appel- 
lant and $5.00 from the appellee. Four states 
having such fees did not answer as to their 
taxability; in the remainder they are taxable. 


MOTION FEE: Twenty-three states answered. 
Only five (Mississippi 50c, Montana $5.00 on 
appellee’s appearance, Ohio 20c, West Virginia 
$15.00 and Wisconsin $10.00-$25.00, discretion- 
ary) have such fees, West Virginia and Wis- 
consin indicating that they are taxable. 


JUDGMENT FEE: Twenty-two states answered. 
Only seven states (Connecticut $20.00, Dela- 
ware $2.00, Mississippi $1.00, North Carolina 
$2.00, Ohio $1.00, Washington $2.00, Wiscon- 
sin “balance of clerk’s fees’) have such fees; 
Mississippi did not answer as to their taxa- 
bility, but in the remainder they are taxable. 


ATTORNEY FEE ON MOTION: Twenty-one states 
answered. Only three (West Virginia $30.00, 
Wisconsin usually $25.00 and Wyoming 
$100.00) indicated such fees in specific amounts, 
it not being stated, however, that the Wyom- 
ing fee is taxable. Nebraska and North Dakota 
indicated that the matter of such fees was 
discretionary, but only Nebraska stated that 
the fee, if allowed, would be taxable. 


ATTORNEY FEE ON TRIAL: Twenty-six states 
answered. Eleven states have no such fees, 
except that in one of them (Mississippi) they 
may be allowed by the court in equity cases. 
Twelve states (Arkansas $15.00, Connecticut 
$20.00, Delaware $2.67 as an appearance fee, 
New Hampshire $5.00 a day as an attendance 
fee, North Dakota $15.00 as an argument fee, 
Oregon $15.00, South Carolina $35.00, South 
Dakota $20.00, Washington $15.00, West Vir- 
ginia $30.00, Wisconsin usually $25.00, Wy- 
oming $500.00) indicated fees in specific 
amounts, it not being stated, however, that the 
Washington and Wyoming fees are taxable. In 
Louisiana such fees exist only perforce specific 
statutes and in Nebraska and North Dakota the 
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granting of a taxable fee is within the discre- 
tion of the court. 


STENOGRAPHIC TRANSCRIPT FOR PREPARATION 
OF RECORD: Twenty-two states answered. Three 
states (Maryland, West Virginia and Wyoming) 
gave a cost per page but indicated that the cost 
was not taxable; two states (Arkansas and 
Oregon) gave a cost per page but did not reply 
as to taxability. North Carolina reported no 
fee. In the twelve states indicating a specific 
taxable cost the amounts were as follows: Dela- 
ware 30c per page for the transcript and 50c 
per page for clerk’s services; District of Colum- 
bia 55c per page; Florida 12%4c per 100 words; 
Missouri 45c per page for the original and 
15¢c per page for copies; Montana 15c per page 
per copy; Nebraska 30c per page; New Hamp- 
shire $3.50; North Dakota 62%c per page; 
Ohio 50c per page, a clerk’s charge; Oklahoma 
10c per page; Utah 30c per page; Washington 
10c-15c per folio. In four additional states, 
(Mississippi, South Carolina, South Dakota and 
Wisconsin) the cost of the transcript is appar- 
ently taxable, but no specific rate was given. 


PRINTED RECORD: Twenty-two states answered. 
Five replies indicated that printed records were 
either not used or not required. The District 
of Columbia answered that the cost per page 
not to exceed $2.00 was taxable, but 
did not give the actual cost per page 
of printing. New Hampshire replied that the 
actual cost of printing plus $10.00 is taxable 
and North Dakota that the actual cost is taxa- 
ble; however, neither reply gave the actual cost 
per page. South Carolina stated that costs are 
taxable at $1.50 per page, but did not give the 
actual cost. In Wisconsin the actual cost not to 
exceed 150 pages at $1.00 per page was re- 
ported taxable, but the actual costs were not 
given. In Connecticut a flat charge of $25.00 
is taxable. Nine states gave rates as to the 
actual cost of printing per page (probably 
based upon the required number of copies for 
an average appeal); these were as follows: 
Delaware $2.75; Maryland $2.65; Montana 
$2.10; New York $2.10; North Carolina $1.25; 
Ohio $2.75; Oregon $1.25; South Dakota 75c to 
$1.00; West Virginia 90c to $1.50. New York 
and West Virginia did not answer as to taxa- 
bility, the remainder reporting the cost taxable. 
Florida and Texas gave no cost per page but 
indicated that the cost was not taxable. 
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PRINTED BRIEF: Twenty-four states answered. 
Two states (Mississippi and Wyoming) indi- 
cated that briefs are usually not printed. Con- 
necticut indicated that the cost of the brief 
up to $50.00 was taxable, but did not indicate 
actual costs; the District of Columbia reported 
that $2.00 per page was taxable but did not give 
the actual cost per page; New Hampshire re- 
ported that the cost plus $10.00 was taxable, 
but did not give the cost; South Carolina stated 
that $1.50 per page was taxable, but merely 
stated that the cost per page “varied”, and 
Wisconsin reported that the actual cost, not to 
exceed 150 pages at $1.00 per page, was taxable 
but did not report the actual cost per page. 
Maryland reported an actual cost per page of 
$2.65, Missouri of $3.00, Ohio of $2.75, West 
Virginia of $1.50 to $3.00 and Oklahoma of 
$1.65, but all indicated that this cost was not 
taxable. Those states reporting actual costs 
per page which costs were taxable were as fol- 
lows: Arkansas $1.25; Delaware $2.75; Mon- 
tana $2.25 to $2.50; Nebraska $1.80; North 
Carolina $1.25; South Dakota 75c to $1.00; 
Utah $1.25; Washington 75c to $1.00. New 
York gave a cost per page of $2.10 and Oregon 
of $1.25 but neither replied as to taxability 
thereof. Florida and Texas gave no cost per 
page, but indicated that the cost was not 
taxable. 


OTHER ITEMS: Fifteen states answered, Five 
indicated that there were no other items. Con- 
necticut stated that the necessary cost of print- 
ing evidence (apparently not included in the 
$25.00 charge for the record) was taxable. The 
District of Columbia indicated that bonds, 
copies, photostats, the printing of the opinion 
and the costs of certification were taxable. 
Florida indicated taxable master’s fees in 
equity. North Carolina stated that there were 
additional statutory costs averaging about 
$2.10. North Dakota indicated that the cost of 
typing briefs ($10.00 to $25.00) was taxable. 
Oregon noted a trial fee of $6.00 and South 
Dakota the cost of surety bond, but neither 
answered as to taxability. Utah noted a taxa- 
ble $10.00 fee for filing original writs. Wash- 
ington noted a $10.00 bond expense and Wy- 
oming a long list of items, apparently includ- 
ing telephone and telegraph expenses, neither 
answering as to taxability. 


POWER TO ALLOW COSTS IN EXCESS OF THE 
FOREGOING UNDER ANY CIRCUMSTANCES: Twenty- 
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four states answered, Only in Delaware, the 
District of Columbia, Ohio, West Virginia and 
Wyoming does the court appear to have such 
power, North Carolina noting that the cost of 
printing in excess of the number of pages 
allowed by rule might be allowed in some 
instances. 


PRINTED RECORDS REQUIRED: Twenty-eight 
states answered. Eleven states (Connecticut, 
Delaware, Maryland, Montana, New Hampshire, 
New York, North Carolina, Ohio, Oregon, West 
Virginia, and Wisconsin) answered yes, Dela- 
ware noting that the requirement could be 
waived in pauper cases, Montana that printing 
was required if the record exceeded 100 pages 
and Ohio that printing was required for Su- 
preme Court appeals but optional in intermedi- 
ate appeals. Seventeen states (Arkansas, Dis- 
trict of Columbia, Florida, Louisiana, Maine, 
Mississippi, Missouri, Nebraska, Nevada, North 
Dakota, South Carolina, South Dakota, Texas, 
Utah, Washington, Wyoming and Oklahoma) 
answered no, Arkansas noting that a printed 
abstract of the transcript was required but 
that it was included as a part of the brief, the 
District of Columbia that the record was an 
appendix to the brief and South Carolina that 
mimeographing was permissible. 


PRINTED BRIEFS REQUIRED: Twenty-seven 
states answered. Nineteen states (Connecticut, 
Delaware, District of Columbia, Louisiana, 
Maryland, Missouri, Montana, Nebraska, New 
Hampshire, New York, North Carolina, Ohio, 
Oklahoma, Oregon, South Dakota, Utah, Wash- 
ington, West Virginia and Wisconsin) answered 
yes, Delaware and the District of Columbia 
noting that the requirement could be waived 
in hardship cases, Louisiana noting an excep- 
tion in cases coming from the city court (juris- 
diction under $300.00) and in forma pauperis, 
Montana stating that printing was required if 
the brief exceeded 15 pages, Ohio that printing 
was required in Supreme Court appeals but was 
optional in intermediate appeals and South Da- 
kota stating that printing was required except 
in hardship cases. Eight states (Florida, 
Maine, Mississippi, Nevada, North Dakota, 
South Carolina, Texas and Wyoming) said no, 
South Carolina noting that mimeographing 
was permissible. 


SUPPLEMENTING LETTERS 
The letters transmitting the questionnaires 
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to the directors also sought their opinion as to 
four possible changes as to the amount and 
incidence of costs. Not all directors who an- 
swered the questionnaire gave their opinions 
and some did not give their opinion as to all 
questions asked. 


(1) GREATER LIABILITY FoR Costs SHOULD 
BE IMPOSED UPON THE LOSING PARTY IN THE 
TRIAL OR APPELLATE COURTS, OR IN BOTH: 
Twenty answers were received, five yes and 
fifteen no. The five yes answers were qualified 
as follows: 1. As to printing on appeals. 2. On 
the losing party in both courts. 3. As to the 
jury cost, especially where the loser had de- 
manded the jury. 4. In both courts. 5. In the 
trial court, the amount to be discretionary. 


(2) THE CourT FEES PAYABLE UPON INSTI- 
TUTION OF SUIT, AND FEES FOR JURY TRIAL AND 
FOR COURT STENOGRAPHERS SHOULD BE IN- 
CREASED: Nineteen answers were received, five 
yes and fourteen no. Three of the yes answers 
were as to the jury fee only, one as to transcript 
services only and one was without qualification. 


(3) THE TAXABLE “ATTORNEY FEE” SHOULD 
BE INCREASED: Nineteen answers were re- 
ceived, four yes, eleven no and four merely 
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noting that in their states there was no such 
fee except in certain proceedings such as, di- 
vorce, foreclosure, partition and certain pro- 
bate matters. Three of the yes answers were 
qualified as follows: 1. Up to the reasonable 
value of the services. 2. In part at least. 3. 
In the discretion of the court. 


(4) THE TAXABLE Costs SHOULD INCLUDE 
THE ACTUAL CosT OF THE LITIGATION OR MORE 
THEREOF THAN IS PRESENTLY TAXABLE: 

Twenty-one answers were received, seven yes 
and fourteen no, Those favoring an increase 
did so from one of two points of view: 1. To 
defray the cost to the public of maintaining the 
courts and particularly the cost of maintaining 
the clerk’s office. 2. To reimburse the winning 
party for attorney fees and presently non-taxa- 
ble items. Those opposing any increase seemed 
to feel that the litigants would be tempted to 
increase their costs, that the public had a stake 
in private litigation and a duty to pay part of 
the cost of maintaining the courts and that any 
increase would penalize the poor. One director 
felt that court costs should be decreased in 
order to compete with the administrative agen- 
cies, and another said that justice should be as 
nearly free as possible. 





Preventive Law and the 
Myopic Executive 


By WILLIAM M. WHERRY 


MET my “myopic executive” many years ago, 
when he began to consult me about business 
matters. It was not until he asked me to his 
office one day to advise on a difficult problem of 
estate planning that I began to grope for my 
present conclusions that the practice of law 
and the practice of medicine should be closely 
synchronized together for the benefit of man- 
kind. 
At his office, I noticed that my “myopic 
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executive” was taking the Sippy cure for his 
gastric ulcers. The immediate occasion for the 
consultation which he sought with me was one 
of a series of clashes with the police on the 
part of his only son, the apple of his eye, which 
had sent that young man post-haste to a 
sanitarium for alcoholics. His wife was taking 
a cure for “nervous breakdown” somewhere in 
Europe. His daughter was in Reno 
getting her third divorce. As a prepara- 
tion for his estate planning, he was considering 
the ingenious plan of a high-pressure salesman 
which any lawyer with experience in preventive 
practice could see at a glance would result in 
endless and expensive lawsuits. 

Since that day a great deal has been written 
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by distinguished men of medicine and psy- 
chiatry on the subject of psychosomatic illness. 
I was convinced at the time of that consultation 
that there was a close connection between my 
client’s physical condition, his family life, and 
the legal mess he was projecting into the fu- 
ture through his myopic failure to obtain and 
follow adequate legal advice designed to pre- 
vent complicated difficulties in which he now 
found himself. 

I am convinced now that there is a very close 
relationship between the practice of preventive 
law and the practice of preventive medicine. 

The average lawyer, as well as the average 
doctor, is more interested in being of help to 
those who call upon him than he is in making 
money. He renders his services with due re- 
gard to the financial ability of those he helps. 
A large part of his time and energies are given 
freely and without compensation. This is the 
proudest tradition of both professions. 

This tradition, perhaps, was characteristic 
of the common ancestor of both professions. In 
the dim past the priest or man of God had two 
functions. As a medicine man he was a fore- 
runner of the physician. As a law giver he 
was the forerunner of the legal profession. 

Even in those remote days an effort was made 
to practice preventive medicine and preventive 
law. Over 2,500 years ago, when Leviticus and 
Deuteronomy were assembled out of the laws 
which had been formulated and developed cen- 
turies before, much was attempted to prevent 
diseases, both of a private and social character. 
An illustration of the latter is found in the 
23rd Chapter of Deuteronomy where the primi- 
tive law givers commanded that troops be 
equipped with “paddles,” that is to say wooden 
spades, as well as with arms. The paddles were 
to be used to improve the sanitary conditions 
of the camp. 

Leviticus and Deuteronomy are full of rules 
to prevent the consequences of eating foods 
which might be harmful to the body, or of 
engaging in practices which might result in 
serious illness. Knowing nothing of vitamins, 
they made some mistakes, but they did ex- 
traordinarily well in spite of their handicaps. 
Without the advantage of a Kinsey report they 
dealt almost as intelligently with many abnor- 
mal behaviors as do our modern law makers. 

They knew the terrible retribution that fol- 
lows anti-social conduct and they appreciated 
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the miraculous results of self-sacrifice. Some 
of the sanctions prescribed by their laws were 
brutal and materialistic but there were spiritual 
sanctions implied and couched in a form so 
sublime that these laws carry their message 
even to our day of hedonistic disillusionment. 

Those ancient records are impressive not 
only for the perspicacity of those by whom 
they were prepared but also for the public 
spirit and wisdom which mark the early efforts 
to develop preventive measures in both the 
fields of law and medicine. Their authors had 
a conception of social medicine and of social law 
that we like to think of as being modern and 
uniquely characteristic of our present civiliza- 
tion. 


[’ was about fifty years ago when the first 
chairs of preventive medicine were estab- 
lished in two of our great universities. So far, 
our law schools have paid inadequate attention 
to the importance of instruction in preventive 
law. 

Preventive law and preventive medicine have 
a similar objective. Preventive law covers all 
the attempts by lawmakers, administrators and 
practitioners to prevent wrongs as distin- 
guished from attempts to compensate those who 
suffer from wrongdoing or to punish the wrong- 
doers. 

Preventive medicine attempts to prevent dis- 
eases, epidemics, etc., as distinguished from 
attempts to cure them or merely to treat their 
symptoms. 

Where the two professions meet is largely 
in the field of psychiatric, psychosomatic and 
what Halliday calls psychosocial behavioristic 
problems. The doctor may not need to call in 
the help of the lawyer in all cases, but he and 
the lawyer should work together in all cases 
arising in these fields. They have a common 
duty to labor to see that our courts are properly 
equipped to deal with problems so vital to so- 
ciety and so fraught with tragedy for indi- 
viduals. 

Fortunately, members of both professions have 
devoted much thought and effort to improving 
what has been known as medico-legal juris- 
prudence but which should really be given a 
title of wider significance. The Committee on 
Socio-Legal Jurisprudence of the New York 
County Lawyers Association recognizes this 
and attempts to cooperate with organizations 
dealing with broad social problems. Unfor- 
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tunately progress is slow. Yet it is encouraging 
that progress is being made. 

It is true that our profession has been too 
near-sighted in dealing with problems which 
have great social and economic implications; 
but it is also true that this attitude of the 
profession reflects the attitude of the client. 
We know that corporate executives carefully 
consult counsel before taking any steps which 
may affect them in their business affairs. But 
we know also that few of them consult a lawyer 
in regard to their private and personal prob- 
lems. The executive who is the head of an 
unstable family which creates behavioristic 
problems in his children, with serious social 
consequences, seldom discusses these with his 
lawyer until it is too late and then only as 
if the whole problem was that of possible ad- 
versary action designed to inflict punishment, 
revenge or to obtain some other very personal 
satisfaction. That was why my “myopic execu- 
tive” sent for me. He felt that it was time to 
plan his estate. His basic family difficulties 
(and his ulcer) were now disclosed to me. 

As a preparation for his estate planning 
he had consulted a high-pressure salesman who 
had produced a plan, the chief object of which 
was to sell some life insurance and to evade 
taxes. The first difficulty with his plan was 
immediately obvious to a trained legal prac- 
titioner. It contained provisions for trusts and 
annuities which were so complicated that they 
would defeat their own purpose and give rise 
to endless litigation. These devices were later 
prohibited by amendments to the tax laws. An- 
other difficulty with these provisions was that 
no trust company could be found to undertake 
to act as trustee under them without radical 
revisions. 

However, the objection which finally proved 
fatal to the plan, was the fact that when the 
putative testator presented himself for a life 
insurance examination, he was refused because 
of a heart condition which he had never sus- 
pected. 

Without going into further details of his 
pathetic case, it is obvious that much of my 
client’s difficulties could have been avoided if 
he had taken a stitch in time and consulted 
competent legal and medical advisers before 
the psychosomatic and psychiatric consequences 
of his conduct had become beyond the reach 
of adequate help. 
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I would like to emphasize another aspect of 
this case. My client was a man of considerable 
influence. He was also a liberal contributor 
to political and philanthropic causes. His 
money, however, had been spent more for the 
purpose of promoting his business and his 
“public relations” than to accomplish any 
really farsighted ends, scientifically planned 
for. The result was that he had contributed 
largely to the wasteful expenditure of tax 
moneys which were devoted to maintaining 
jails and other institutions to handle juvenile 
delinquents and criminals after their cases had 
become hopeless, whereas if much smaller sums 
had been spent to deal with underlying social 
ills scientifically with the object of preventing 
the crimes and psychosocial illnesses much 
more could have been accomplished and much 
wastage of human life avoided. 


OW myopic can one be? How many years 

are we to waste in discussions and in 
educating the public before we get laws to 
prevent quacks and charlatans from practicing? 
How long will we have to wait and agitate 
before we get tribunals properly organized and 
equipped for prevention instead of punish- 
ment? 

For over fifty years far-sighted lawyers have 
cooperated with far-sighted physicians and 
others in attempts to modernize the laws deal- 
ing with psychiatric problems and to improve 
our courts so that such laws can be properly 
administered, not merely as forums for the 
determination of controversies between ad- 
versaries but as real and effective tribunals to 
solve social problems from the point of view 
of society, itself. 

A foundation has been laid. We have some 
modern courts to deal with the youthful 
offender, the juvenile delinquent and the neg- 
lected child. In some states, we have family 
courts which have jurisdiction over all prob- 
lems affecting the family as a social unit, in- 
cluding divorce, annulment, separation, custody 
cases, desertion and cases involving filiation 
and adoption. Most of these courts have proper 
assistance from psychiatric clinics, social 
workers and probation officers with the train- 
ing of social workers. There are others not so 
equipped and most are inadequately financed. 
The two professions must build on what we 
already have. They must work together to ex- 
plore the possibility of understanding and 
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making more serviceable those preventive de- 
vices which we already use and are developing 
more or less timidly. Their efforts, however, 
will be too limited unless they can teach their 
patients and their clients to seek the help of 
the lawyer and the doctor in time and to con- 
sult both of them in the way the good old 
family doctors and lawyers were consulted, as 
counselors and advisors. 

Just as the doctor is learning that the body 
and the mind cannot be treated as two entirely 
separate entities but must be considered to- 
gether, so the lawyer must realize that the 
family is a unit, and that he cannot success- 
fully solve the problem of any one member of 
it without regard to the effect the solution 
may have on each and every other member. 

There is need of greater cooperation between 
the two professions in all cases involving 
unstable families, whether there are children 
or not but especially in cases where there are 
children. Both professions should redouble 
their efforts to see that all courts dealing with 
cases involving family problems are properly 
equipped with psychiatric and social clinics; 
and that the laws governing their jurisdiction 
treat them not as tribunals to determine ad- 
versary controversies, but as social agencies 
dealing with problems where the interests of 
society are predominant. These laws should be 
drawn so as to assist those administering them 
to attain the highest ideals of social justice. 

The following are some of the matters which 
should be studied and worked for by all who 
are interested in social problems: 

1. To avoid unstable marriages, we should 
explore the possibilities of imposing conditions 
to be complied with before licenses to marry 
are issued. The mandatory Wasserman test 
seems to many to have more advantages than 
disadvantages. It represents an attempt 
through the licensing power to prevent physi- 
cal mishaps in prospective families. If the state 
can prevent physical infection by imposing 
such a test it certainly can attempt, through 
its licensing power, to prevent pre-marital 
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frauds and alleged “frauds” which form the 
basis of annulment suits. 

Cannot the evil consequences of annulments 
be avoided by preventive laws requiring care- 
fully devised serological, psychiatric and so- 
ciological tests as prerequisites to granting a 
license to marry? 

2. Pre-matrimonial counsel as a prerequisite 
to marriage has been suggested and deserves 
study. In any event, laws dealing with such 
counseling should be carefully examined to 
avoid the abuses which may follow from 
quackery and advice given by those not quali- 
fied. 

About 87 per cent of the cases coming before 
legal referral services in two years were cases 
involving family instabilities, where others 
than lawyers or doctors had been consulted 
about the problems. 

3. More important, however, than the passing 
of laws to require licensed marriage counselors 
or similar laws, is the necessity of educating 
the lawyer and the doctor as to what is meant 
by preventive law and preventive medicine and 
how these two great professions can cooperate 
in this field to bring about a modernization of 
our courts. Unless a court is inspired with the 
importance of substituting prevention for cure 
or punishment and is equipped with proper 
assistance, we will have all the evils of unstable 
families, broken homes, children who become 
deserted early in their childhood, who are 
unsuccessful in their schools, who revolt against 
authority, who resort to alcoholism, narcotics, 
gambling, kleptomania and even more serious 
crimes; adults who become chronic invalids or 
criminals and all of those social evils which give 
rise to so much unhappiness and help make our 
present civilization so unstable. 

If we could frame these laws in simple 
language rather than legal jargon and gobble- 
degook, how wonderful that would be! I am 


not optimistic enough to hope that modern law 
makers could steal the divine afflatus of the 
ancient Hebrews! 
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Continuing Legal Education Continues 


By JoHN E. MULDER 


[’ Is A fascinating story, that of the birth, 
youth and young manhood of the Committee 
on Continuing Legal Education, an organiza- 
tion existing for the sole purpose of perform- 
ing a service for the legal profession. The story 
of its embryonic and youthful stages, printed 
in the December, 1949, JOURNAL, evoked such 
favorable comment that it prompts this further 
commentary. The project has now passed the 
“short pants” and adolescent periods,—it is 
now a young man, and this is the story of its 
young manhood. It is hoped subsequently to 
relate a normal growth to sound maturity. 

Those familiar with the project know that 
it came into being (in February, 1948) be- 
cause a few farsighted members of the bar 
recognized the need for an agency organized 
on a national basis to undertake and conduct a 
nation-wide program for continuing profes- 
sional training for lawyers. The Committee is 
that agency,—it is comprised of twelve rep- 
resentatives of the American Law Institute, 
eight of the American Bar Association, and of 
the presidents of both organizations. Members 
serve for terms of four years and may not 
succeed themselves. 

A few facts and figures indicate that the 
project has achieved young manhood, Passing 
rather quickly through its formative period, 
the Committee has in less than four years 
participated in some 200 educational programs 
for lawyers, in 38 states, with an aggregate 
attendance in excess of 20,000. It has prepared 
and published fifteen concise, practical hand- 
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books on a variety of important subjects of the 
law, approximately 50,000 copies of which have 
been purchased and are in use by lawyers from 
all parts of the country. 

These statements indicate that the work of 
the Committee divides itself into two cate- 
gories,—participation in educational programs 
(institutes, lecture courses and seminars), and 
publication training. Developments in these 
two categories will be briefly described in this 
paper, as well as prognostication of what is 
required for the project to attain maturity. 


PARTICIPATION IN EDUCATIONAL PROGRAMS 


The word “participation” in educational pro- 
grams is intentionally employed, for the project 
is based upon a “grass roots” premise. The 
institutes and lecture course are actually 
sponsored by state and local lawyer groups. 
The Committee’s role of participation has, in 
the course of time, however, become quite well 
defined. 

Of course, before programs could be 
sponsored, there had to be sponsors to sponsor 
them. It was never really necessary to con- 
vince lawyers that continuing professional 
training is necessary. That was pretty uni- 
formly conceded, as it must be to any lawyer 
who ever indulges in introspection. But it was 
not always easy to get someone to do some- 
thing about it. We lawyers are notoriously 
lethargic. Leaders had to be found to assume 
the initiative in creating state and local 
sponsoring organizations, and to carry the ball 
thereafter. These leaders are not always easy 
to uncover, 

Local sponsorship is a good thing. It appeals 
to local pride. Sponsorship by the Committee 
in every nook and corner of the country not only 
would be impracticable, it would be resented. 
Also, “nook and corner” means “nook and cor- 
ner,” for institutes are under way in a rural 
community with a population of only 1,000. 

What the Committee does by way of “parti- 
cipation” and the local group by way of “spon- 
soring” is best illustrated by showing how a 
simple, one-day institute is conducted. The 
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same pattern, with minor variations, is followed 
for more ambitious undertakings. 

Assume that the county bar association in 
Williamsport, Pennsylvania, desires a one-day 
Institute on “Legal Problems in Tax Returns” 
or “Organizational Problems of Small Busi- 
nesses,” which happen to be two of the most 
popular subjects. After the date is fixed, the 
Committee performs the following services: 

1. From its ever-growing panel of speakers, 
now numbering more than 500, it selects and 
recommends perhaps nine, from whom the local 
sponsor selects three. The Committee makes 
arrangements with the lecturers, who may be 
local or outside talent, or both, as is desired 
by the sponsor. Lecturers serve without com- 
pensation, but are reimbursed for out-of-pocket 
expenses. 

2. Publicity in the form of circulars (printed 
or mimeographed) and newspaper releases is 
then prepared by the Committee for the sponsor. 

8. Mimeographed lecture outlines for dis- 
tribution to the audience are furnished by the 
Committee, and also copies of its book on the 
particular subject. 

4. The Committee furnishes a manual and 
check list of “do’s and don’ts.” These are ad- 
ministrative guides—they are based upon the 
experience of the Committee, as to what de- 
vices are effective and what are not, in the 
conduct of an institute. 

Thereafter, the program is in local hands. 

Financing is simple. Most frequently, a 
modest registration fee is charged. Proceeds 
are used first to pay for the literature, and 
thereafter to defray expense. Profits are shared 
equally by the Committee and the local sponsor, 
to be used by the former in furtherance of its 
national project, and by the latter as a cushion 
against possible losses on future programs, 
which might be incurred because of inclement 
weather, etc. 

This is not only the most prevalent but also 
the most satisfactory method of financing. The 
price is never too large for anyone to afford 
and experience has demonstrated that the pro- 
grams are more seriously taken when those in 
the audience pay for attending. Occasionally, 
however, a rare phenomenon occurs in the form 
of a bar association with money in its treasury. 
Sometimes membership dues are fixed with the 
understanding that they will include free ad- 
mission to educational functions. In such in- 


JoURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[ Vor. 35 


stances, no registration fee is charged but the 
local sponsor pays the entire bill plus a fee to 
the Committee for its services. The literature 
in these instances is either purchased by the 
audience or furnished by the local bar associa- 
tion. 

This illustration involves a simple, one-day 
affair. Eventually a state or local sponsoring 
group reaches the desirable status of being 
able to plan its programs for an entire season. 
In such event, representatives of the Committee 
and sponsor meet during the summer and make 
arrangements for a series of institutes to be 
conducted during the following fall and winter. 
This long-range planning is what is needed from 
state to state in order for the Committee to 
acquire maturity and stability. Therefore, the 
Committee achieves this status only to the 
extent that the sponsors acquire permanency of 
personnel and continuity of existence. Per- 
manency of personnel means that committee 
membership (i.e. the sponsoring committee) 
is not completely changed with each incoming 
bar association administration, “Know-how” is 
developed at both local and national levels, and 
it should not be dissipated. 

It should be mentioned that the state or local 
sponsors may take any form which is locally 
desired. There may be a one-man organization, 
a committee, an independent agency such as a 
practicing law institute, a law school, a univer- 
sity extension division or a combination of 
one or more of these. The organization should 
be tailored to the local situation. 

The highest degree of success has been at- 
tained in Pennsylvania where projects are 
flourishing in some 16 communities ranging 
from metropolitan cities such as Philadelphia 
and Pittsburgh to one as small as Milford, with 
a population of 1,000. 

In Philadelphia there is an annual lecture 
series running for a period of some 15 weeks, 
with one lecture per week, either with exhaus- 
tive treatment of one subject or shorter treat- 
ment of a variety of subjects. In addition, an 
occasional all-day Saturday forum is held on 
subjects of particular current interest. During 
the 1951-52 season the Philadelphia project has 
become rounded out by the addition of a series 
of down-to-earth, practical courses for younger 
lawyers, designed to bridge the gap between 
the law school and the law office. 

The 1951-52 lecture series in Philadelphia, 
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which deals exclusively with the subject of 
Decedents’ Estates and Trusts, finds an en- 
thusiastic audience of 440 enrolled. On March 
31, 1951, 300 Philadelphia lawyers devoted 
their entire Saturday to attending a forum on 
Law Office Management while simultaneously a 
like number in Pittsburgh, at the opposite end 
of the state, were present at a forum on Dece- 
dents’ Estates. 

The development in Pennsylvania indicates 
clearly that continuing legal education is feasi- 
ble in communities of all types, be they metro- 
politan or rural, near at hand or remote. 

In Georgia the project has developed along 
somewhat different lines. There two full days 
of the mid-winter meeting of the Georgia Bar 
Association are devoted to an intensive lecture 
series at which the attendance averages from 
250 to 300. In addition, in process is a series 
of one-day institutes to be conducted at inter- 
vals in different communities in the state. In 
North Carolina, a one-day institute is held on 
the same subject on successive days in eight 
different communities, the lecturers making a 
grand tour of the state. 

There is not here either the time or space 
to tell the operations in each of the thirty-eight 
states where the Committee is functioning. 
They range from New England to Georgia, Wis- 
consin to Oklahoma, and North and South 
Dakota to Nevada. 

The subjects which are included are con- 
stantly revised and expanded. The most pop- 
ular are as follows: 

I. TAXATION 
A. Legal Problems in Tax Returns 

B. Procedure Before the Bureau of In- 
ternal Revenue 

C. The Preparation and Litigation of Tax 
Cases 

D. Lifetime and Testamentary Estate 
Planning (tax and non tax problems) 

E. Current Significant Developments in 
Tax Law 

F. Real Property and Taxation 

G. Tax Problems and Life Insurance 

H. Tax Problems on any specific subject 

C 


II, MMERCIAL LAW 


0 

A. Organizational Problems of Small 

Businesses 

B. Basic Accounting for Lawyers 

C. Financing Small Business Transac- 

tions 

D. Secured Transactions (before and 
during bankruptcy) 

E. Bankruptcy and Arrangement Pro- 

ceedings 
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F. Insurance Prozrams for Small Busi- 
ness Clients 

Specialized Accounting Problems 
(Corporate, Tax, etc.) 

Social Security 

Workmen’s Compensation 

Exclusive Property Rights (Patents, 
Copyrights, Trade Names, etc.) 


LEGAL DRAFTSMANSHIP 

A. The Drafting of Wills and Trusts 

B. The Drafting of Partnership Agree- 
C 

D 


al oa) oo 


III. 


ments 

The Drafting of Corporate Charters 
and By-Laws 

The Drafting of Other Documents 
used in Initial Corporate Transac- 
tions (Minutes, Restrictive Stock 
Agreements, Sales and Employment 
Agreements) 

E. The Drafting of Agreements to Ac- 
quire Assets or Capital Stock of an 
Existing Business 

F. The Drafting of Deeds, Mortgages, 
Leases and Agreements for the Sale 
of Real Property 


IV. TRIAL PRACTICE 
A. The Preparation and Trial of a Negli- 
gence Action 
B. The Trial of a Civil Action 
1. Preparation for Trial 
2. Pleadings and Preliminary Steps 
up to Trial (including pre-trial 
and discovery) 
8. The Trial 
4. Appeals 


VY. AUTOMOBILE ACCIDENTS 
A. , iam of Automobile Accident 
ases 


B. Damages in Automobile Accident Cases 


VI. LABOR RELATIONS LAW 
A. What the General Practitioner Should 
Know About Labor Law 
B. Negotiating Labor Contracts 
C. Arbitrations 
D. Procedure in Labor Matters 
E. The Federal Wage and Hour Act 


MISCELLANEOUS 

A. Law Office Management 

B. Family Law 

C. Price and Service Discrimination 

Under the Robinson-Patman Act. 

All of these subjects are suitable in one form 

or another for a one-day institute. All could 

be expanded to give more comprehensive cover- 

age or combined with other subjects, for more 

ambitious programs. 


THE PUBLICATION OF LITERATURE 


Nothing done by the Committee has been 
more favorably received or has become more 


VII. 
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widely acclaimed than has the literature. It 
was an early decision to prepare and produce 
concise handbooks averaging 150 pages in 
length on a variety of subjects. Six of these 
per year are produced and they are sold either 
individually or in a series of six. They are prac- 
tical in their emphasis on the “how to do it” 
approach and the mere fact that, without any 
aggressive sales campaign such as is common 
practice for commercial publishers, 50,000 
copies are now in use is ample demonstration 
of the wisdom of the Committee’s decision. 

On subjects which, such as taxation, change 
frequently because of new legislation, new edi- 
tions are published at annual or other intervals 
so that the literature is always timely and up- 
to-date. 

Series One includes the following books: 

Legal Problems in Tax Returns, by Thomas 
P. Glassmoyer and Sherwin T. McDowell (De- 
cember, 1951, 4th Ed.) 

Lifetime and Testamentary Estate Planning, 
by Harrison Tweed and William Parsons (Octo- 
ber, 1951, 4th Ed.) 

The Drafting of Partnership Agreements, 
by John E. Mulder and Marlin M. Volz (De- 
po A 1951, 3rd Ed.) 

Labor Relations Law, by Marcus Manoff (De- 
cember, 1951, 2nd Ed.) 

. Basic Accounting for Lawyers, by Barton E. 
erst 

Price Discrimination and Related Problems 
Under the Robinson-Patman Act, by Cyrus Aus- 
tin 

Series Two includes the following: 

Procedure Before the Bureau of Internal Rev- 
enue, by Edgar Goodrich and Lipman Redman 
(February, 1951) 

Organizational Problems of Small Businesses, 
by Leonard Sarner (February, 1951, with Sup- 
plement to December, 1951) 

The Drafting of Corporate Charters and By- 
Laws, by Kurt F. Pantzer and F. Hodge O’Neal 
(April, 1951) 

Family Law, by Nochem §S. Winnet and Wen- 
dell B. Gibson, (December, 1951) 

The Federal Wage and Hour Act, by Charles 
E. Livengood, Jr. (July, 1951) 

Bankruptcy and Arrangement Proceedings, 
by John E. “Mulder and nen S. Forman (Jan- 
uary, 1951) 

Series Three will be devoted entirely to “The 


Preparation and Trial of Civil Actions. In this 
group, solely for purposes of uniformity from 
state to state, the Federal Rules of Civil Pro- 
cedure are used as a base and as a point of de- 
parture when used in connection with institutes 
from state to state. The first volume in this 
series, The Preparation for Trial of Civil Ac- 
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ing 1951. More than 50,000 of these have been distributed 
since the first one came out about three years ago. 


tions by Eustace Cullinan and Reinforcements 
for Preparation by Herbert W. Clark, both of 
San Francisco, is already available. The others 
are in preparation and they will include the 
Pre-Trial Development of a Case, The Trial and 
Appeals, 

Plans are being made for the fourth series 
considerably in advance of publication in order 
to avoid deadline difficulties. The first book in 
Series Four, The Preparation and Trial of Cases 
in the Tax Court of the United States, by Loyal 
E. Keir of the Iowa Bar, is already off the press. 
Scheduled for future inclusion in Series Four 
are to be Law Office Management, What the 
Average Lawyer Should Know About Insurance, 
Protecting Creditors Against Debtors’ Bank- 
ruptcy, Tax Problems of Executors, Administra- 
tors and Trustees, and Exclusive Property 
Rights of Small Businesses. 

It has never been the thought that either 
literature or educational programs should be 
confined entirely to the basic “how to do it” 
approach. This type will continue as the bul- 
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wark of the Committee’s activity, but event- 
ually there will be both programs, perhaps of 
the seminar type, and literature dealing more 
with substantive law and at more advanced 
levels. So far as literature is concerned the 
first step in this direction has already been 
taken in the form of a series dealing with re- 
cent developments in various important sub- 
jects. Recent Developments in Conflict of Laws 
by Honorable Herbert F. Goodrich and Paul A. 
Wolkin is scheduled for early publication and 
others, perhaps at the rate of two per year, will 
follow. Suggestions as to subject matter for in- 
clusion by members of the bar are always wel- 
comed by the Committee. 


CONCLUSION 


A third activity, promotional and organiza- 
tional work, involves preaching the gospel of 
continuing legal training throughout the coun- 
try, and encouraging the creation of state and 
local lawyer organizations to set up and conduct 
their own programs, with the help and guidance 
of the Committee. This gospel is still being 
preached, but to a lesser and lesser extent, since 
the existence of the Committee is now so widely 
known, Organizational work continues, but 
largely to assist in stabilizing local sponsoring 
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agencies already functioning, and to aid them 
in the development of permanent long-range 
programs. 

For those intimately connected with this 
project, it has been something of a thrill to 
observe and participate in its development from 
embryo through growing pains. It is now ap- 
parent that the project will succeed and that 
perhaps it will become permanent. The litera- 
ture has been accorded a response exceeding 
all expectations. Activities in institutes and 
lecture courses in the 38 states demonstrate 
that continuing training for lawyers can be 
brought to their very doorsteps in remote com- 
munities. 

Perhaps it is safe to say that in the produc- 
tion of its literature the Committee has al- 
ready become a mature organization. This may 
not be said regarding the educational programs, 
for here, maturity will come only when in as 
many areas as is possible there are well-organ- 
ized permanent sponsoring groups with pro- 
grams arranged for the long pull. Maturity 
also will be achieved when in some fewer com- 
munities there are what may be termed projects 
for training at the higher level. None of that is 
beyond reach. The Committee looks forward 
to maturity. 





Twenty Years of the Utah State Bar 


By CALVIN A. BEHLE 


UST TWENTY years from the time when 

Utah’s governor signed the legislation creat- 
ing the integrated Utah State Bar, Governor 
J. Bracken Lee approved a series of bills en- 
acting into law two of the major projects 
which have been the concern of lawyers from 
the beginning of the work of the organized 
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bar: a non-partisan judicial selection plan, and 
the return to the judiciary of the rule-making 
power, coupled with effective new rules of civil 
procedure and a new judicial code. 

An oasis in the mountain states, Utah has 
until now persisted in electing and ousting its 
judges primarily on the basis of whether the 
electorate in any given year happened to pre- 
fer generally the Republican or Democratic 
ticket. Good judges have literally been sent 
from the bench to the relief roles, and the 
judicial office gradually tended to attract as a 
rule only the inexperienced attorney seeking 
a stepping stone in the profession, or the older 
lawyer whose practice was such that he sought 
a few years on the bench. 

Utah’s judges for years have been the lowest 
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paid in the nation, but bills to raise salaries 
were vetoed in 1951 in connection with a gen- 
eral economy program, The low financial re- 
turns (including retirement benefits of $100.00 
per month contingent upon twenty years’ serv- 
ice under the fluctuating political system) have 
undoubtedly contributed to the generally low 
position which the Utah bench unfortunately 
now has attained in public and professional 
esteem. 


HROUGHOUT the years the Utah State Bar: 


has urged public acceptance of the Amer- 
ican Bar Association-Missouri plan for (1) 
selection of the judiciary as distinguished from 
election, and (2) tenure based upon a non- 
partisan vote for retention of each particular 
incumbent at the end of specified terms of 
office. Time and again Democrats in office 
favored such a plan only to be opposed by 
Republicans, with the roles reversed with 
Republican ascendency. Always the relatively 
few vocal dissenting members of the bar, dif- 
fering as to detail more often than prin- 
ciple, threw obstacles in the way. Until 1943 
no plan could meet with the legislative ap- 
proval necessary in the first instance to change 
the partisan political system required by the 
Constitution. But in that year a change of 
tactics resulted in legislative approval of a pro- 
posed broad amendment requiring the legis- 
lature to adopt a specific plan for judicial selec- 
tion on the basis of “fitness for office’ apart 
from political considerations; and in 1944 this 
proposal met with overwhelming public ap- 
proval at the hands of the general electorate. 
Legislative enactment of a plan to carry out 
the constitutional mandate still was unsuccess- 
ful. A bar-sponsored plan was defeated when 
the incumbent judges countered in 1945 with 
another proposal in effect freezing the incum- 
bents in office. In 1947 partisan political con- 
siderations blocked a plan prepared in the in- 
terim by a special legislative committee. Then 
in 1949 with virtually 4 balance of power be- 
tween Republicans and Democrats in the state, 
the legislature passed the bar bill patterned 
after the Missouri plan with virtually no op- 
position, only to have the Governor veto the 
act after the legislature had adjourned be- 
cause of dislike for certain of the incumbent 
judges of opposite political faith! 
This year the bar again sponsored the 
Missouri-American Bar Association plan with 
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minor amendments to effect a method which 
would meet with the approval of both the 
Governor and the State Judges’ Association. 
Passed by the Senate by a single vote margin 
when dissenting members of the bench and bar 
violently opposed the amended bar bill, the 
House first voted for the bill by the same 
margin, and then upon reconsideration killed 
the measure together with a court administra- 
tion plan sponsored by Utah’s Judicial Coun- 
cil, all in a foment of confusion and resent- 
ment over the intra-professional bickering. 

At the eleventh hour, however, representa- 
tives of the Utah State Bar enlisted the sup- 
port of legislators who believed in carrying 
out the constitutional mandate (which was also 
the platform pledge of both parties), and the 
headless ballot plan in effect for superior judges 
in California since 1927 was lifted from sifting 
committees and passed, applicable to Utah’s 
city, district and supreme court judges. It was 
this bill, affording members of the bar an op- 
portunity to run for any designated judicial 
office but on a non-partisan basis and with the 
incumbent designated on the ballot as such, 
that was finally signed by the Governor after 
opponents of change again attempted to in- 
voke the veto for any number of the reasons 
expressed during the long battle. 


HILE disappointed that the preferred plan 
could not be put into effect, at least at 
this time, the Utah State Bar comes to the 
close of its twentieth year happy with the 
knowledge that at long last substantial progress 
has been made in dragging the bench from 
the partisan political arena where it has never 
belonged. Looking backward over the twenty 
years, the integrated bar of some thousand at- 
torneys of the Beehive State can also keep in 
mind as a challenge for the future the progress 
it has made in such professional fields as legal 
education and admission to the Bar, sup- 
pression of unauthorized practice, disciplinary 
measures against the few of the bench and bar 
who violate their oaths of office, and finally 
the promulgation of the new rules of ¢ivil 
procedure coupled with legislative enactment of 
a new judicial code which includes full restora- 
tion of the rule-making power to the judiciary 
for civil, probate and criminal practice. 
Even the matter of the pitifully inadequate 
judicial salaries ($7200.00 for the Supreme 
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Court Justices) faces hope of constructive 
progress as the Governor has indicated a de- 
sire to submit the problem to a special legis- 
lative session, the compensation increases to 
take effect following the next general election. 
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And even the court administration bill proposed 
by Utah’s Judicial Council should meet with 
approval in 1953, unencumbered by the con- 
fusion and antagonism of the past on the 
judicial selection issue. 





New Rules of Detroit Recorder’s Court Provide for 
Pre-Trial Procedure in Major Criminal Cases 


XTENSION of pre-trial procedure to major 

felony cases, strengthening of the ad- 
ministrative organization, and establishment 
of a rigid procedure for licensing and super- 
vision of bail bondsmen are outstanding fea- 
tures of a major revision of rules promulgated 
by the Recorder’s Court of the City of Detroit, 
effective January 1, 1952. 

Pre-trial, pioneered in Detroit’s circuit court, 
has had wide application and success in civil 
cases, but with a few exceptions it has gone 
practically unnoticed in the nation’s criminal 
courts. On trial unofficially by the Recorder’s 
Court judges since last spring, pre-trial has 
been found to result in a great reduction in 
the number of pending conspiracy, murder and 
sex cases. Actions in regard to pleas, approval 
of lists of witnesses, differences as to the ad- 
missibility of evidence, and other preliminary 
matters, are considered in advance of trial, 
shortening the trial time, reducing the likeli- 
hood of adjournments, and permitting a more 
orderly docketing of major felony trials. 

The Detroit Recorder’s Court won wide ac- 
claim as the first unified criminal court in the 
country at the time of its establishment in 
1920, and it fulfilled the daring prediction of 
Herbert Harley, then editor of the Journal of 
the American Judicature Society, that within 
two years it would reduce crime in the city 
by more than 50 per cent. Outstanding among 
the early reforms that made this remarkable 
record possible was a bail bond system which 
Mr. Harley once described as “miraculous”. 
This, however, had fallen into disrepair, and 
a chief feature of the 1952 rules is a new and 
stringent code for bail bond regulation. Bail 
bondsmen must be licensed by the court, and 
to get a license they must be citizens of the 
United States of good moral character and 


have no outstanding forfeited bonds for which 
the full face value in cash has not been paid. 
The rules prohibit their presence inside the 
courtroom railing, in the judges’ chambers, in 
the cell blocks, or loitering in the corridors and 
offices of the court. They may not solicit for 
attorneys, and “package deals” for employment 
of bondsman and attorney in one transaction 
are forbidden. So also are exorbitant fees and 
fee splitting with lawyers, policemen and court 
and jail employees; and attorneys and their 
wives and husbands are forbidden to write 
bonds. 

The administrative organization of the Re- 
corder’s Court has not justified the enthusiasm 
with which it was greeted thirty years ago, 
largely because of the unfortunate custom of 
rotating the office of presiding judge every 
month. This has been explained on the ground 
that it prevents any one judge or clique of 
judges from gaining permanent control over 
the city’s criminal court system, but it also 
effectually prevents any one judge from utiliz- 
ing his administrative talent. A parallel office 
of executive judge was established a few years 
ago, with a term of one year, renewable, and 
with wide supervisory powers vested in its 
incumbent, but in her recent Survey of Metro- 
politan Courts: Detroit Area, Maxine Virtue 
indicated that in practice this judge was per- 
forming few of his assigned functions. The 
new rules attempt to strengthen the executive 
judge by giving him added powers and respon- 
sibilities, including supervisory control over 
the felony and misdemeanor dockets, all court 
departments, and bail bondsmen. The duum- 
virate with the presiding judge is continued, 
however, and so is the monthly rotation of that 
office. 

The new rules were drafted by a committee 
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consisting of Judges John J. Maher, John P. 
Scallen, George Murphy and Paul E. Krause, 
assisted by the other judges of the Court and 
a Detroit Bar Association committee headed 
by James E. Haggerty. They are the result 
of more than a year of study, including a 43- 
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page survey of metropolitan criminal court 
organization and administration in eight east- 
ern cities carried out during the past year by 
E. Burke Montgomery, clerk of the Recorder’s 
Court. 








Governor Dever has signed into law a bill 
granting salary increases of $1,500 a year to 
justices of the Massachusetts Supreme, Su- 
perior and Land Courts. Supreme Court jus- 
tices will receive $18,500 and Superior Court 
justices $16,000. The chief justices receive 
$1,000 additional, Land Court justices will re- 
ceive $16,000. At the same time the governor 
signed a bill providing increases from $500 
to $1,500 in the salaries of Probate judges. 

New York State voters recently approved a 
state constitutional amendment increasing the 
monetary jurisdiction of the City Court in 
New York City from $3,000 to $6,000 so it can 
try some cases that now go to the State Su- 
preme Court. The measure is intended to aid 
in easing court congestion. Also approved by 
the voters was an amendment to permit the 
Court of Appeals, when it cousents, to hear ap- 
peals from non-final orders of the Appellate 
Division in proceedings involving public offi- 
cers and agencies. Other amendments ap- 
proved included a measure to permit judges of 
the Court of Appeals and the Supreme Court 
to serve in the armed forces without resigning 
their judicial posts and authorize the legisla- 
ture to provide for temporary replacements 
for them. 

For the first time in Texas, all County Bar 
Associations are eligible to establish law li- 
braries with the permission of the Commis- 
sioners Court, under a general act of the Leg- 
islature known as HB 24. 

The Wisconsin Legislature adjourned with- 
out passing the bill for creating a new coroner 


Judicial Administration 
Legislative Summary 


in the state proposed by the State Bar Asso- 
ciation and the State Medical Society. 

A general juvenile court law was passed in 
Wyoming (ch 125). It makes few substantive 
changes, however, continuing the district 
court judges as judges of the juvenile courts 
and continuing to limit the court to concur- 
rent jurisdiction, juveniles being subject to 
prosecution at the discretion of the criminal 
court. 

In Michigan filing fees in any circuit court 
or in Grand Rapids Superior Court were 
raised from $4.00 to $6.00, the extra $2.00 be- 
ing assigned to the reserve fund created by 
the judges retirement act. 

Following the presentation of oral argu- 
ments, the Oklahoma Supreme Court took un- 
der consideration a test suit to determine 
legality of an enactment of the 1951 State 
Legislature to permit women to serve on 
juries in the state. At issue in the test case 
is the question of the meaning of the state 
constitution in using the word “men” in pro- 
viding for juries. If the high state court rules 
against women serving on juries under the 
present constitutional provision, the voters 
will have a chance to change it at the first 
primary election next July as the Legislature 
submitted a constitutional amendment spe- 
cifically to allow women to serve on juries. An 
opinion upholding Florida’s law permitting 
women to serve on juries was handed down in 
Tampa recently by Circuit Judge Henry C. 
Tillman. The statute was attacked as uncon- 
stitutional by defense attorneys for a man 
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indicted for murder, on the ground that a 
woman sat on the grand jury which indicted 
him. 

The Nebraska Legislature has submitted the 
question of annual legislative sessions to the 
Legislative Council for study. 

The State Advisory Committee on Child 
Welfare is completing a draft for proposed 
legislation for the creation of a “youth author- 
ity” in Kentucky for submission to the 1952 
session of the legislature. The committee’s 
legislative proposal includes revision of the 
80-year old juvenile court law and creation of 
a youth authority as an administrative agency. 

Three changes in Georgia’s criminal code 
have been prepared by the Bar Association’s 
committee on criminal law and procedure for 
submission to the next session of the legisla- 
ture. Judges rather than juries would fix sen- 
tences in felony cases under one of the pro- 
posed changes. Another would permit defend- 
ants in criminal cases to be sworn and ques- 
tioned on the witness stand. The other pro- 
posed change would provide for commitment 
of a defendant to the Milledgeville State Hos- 
pital when a general plea of insanity is sus- 
tained by a trial jury. 

Ohio citizens will vote in 1952 on the ques- 
tion of calling a constitutional convention. 
The issue is submitted automatically to the 
voters every twenty years in accordance with 
an article added to the State Constitution in 
1912 and prior action by the legislature is not 
required. In 1949 the Ohio Program Commis- 
sion established a committee to study the ad- 
visability of a constitutional convention. To 
acquaint the people with the issues involved, 
a series of meetings is being held throughout 
the state, and a booklet entitled “Ohio’s Con- 
stitution in the Making” has been made avail- 
able for widespread distribution. 

A state legislative interim commission to 
study the Illinois state constitution’s judicial 
article and suggest changes to be recom- 
mended to the 1953 legislature has been or- 
ganized with Senator Edward P. Saltiel of 
Chicago as chairman. The commission, com- 
posed of five senators and five state represen- 
tatives, was created by the 1951 legislature to 
study the judicial article and suggest revi- 
sions. It will hold several regional hearings 
and judges, lawyers and representatives of 
organizations having business with the courts 
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will be invited to give their views on what 
changes should be recommended. 

The 1951 Colorado legislature placed on the 
ballot for 1952 an important constitutional 
amendment, relating to the courts. It would 
permit the increase or decrease of the com- 
pensation of a judge during his term of office; 
permit retirement benefits; provide that the 
Supreme Court shall be open, except on Sun- 
days and holidays, during customary hours of 
court; provide that no Supreme or district 
court judge could accept nomination for any 
public office, other than judicial, if the term 
of that office would begin more than thirty 
days before the end of his term as judge, with- 
out resigning as judge; forbid any Supreme 
or district court judge to hold office in a polit- 
ical organization; permit any county judge ad- 
mitted to practice law to sit as district judge; 
and provide for retirement of a disabled judge 
on proceedings initiated by the attorney gen- 
eral before the Supreme Court. 





More Efficient Trials 
in “Big” Cases 

Informal conferences between judge and 
counsel before trial are the greatest single 
instrumentality available for reducing un- 
necessary delay, volume of record and ex- 
pense in the increasingly numerous “big 
cases” in the federal courts, a Judicial Con- 
ference committee report just published by 
the Administrative Office of the United States 
Courts declares. A New York case with a 70,- 
000 page record and 27,000 exhibits is cited as 
one example of a group of cases, especially in 
the anti-trust and patent fields, which, “while 
not numerous, are of sufficient frequency to 
create an acute major problem in the current 
administration of justice.” 

Principal causes of delay, volume and ex- 
pense in these cases are said to be (1) vague- 
ness of the issues, (2) proffers of masses of 
unnecessary evidence, and (3) lack of organi- 
zation of material and personnel, and the 
principal available remedial means is the in- 
formal conference between judge and counsel 
prior to trial. 

A leading obstacle to definiteness in the 
statement of issues is the custom of the De- 
partment of Justice of filing indefinite com- 
plaints and then utilizing the processes of the 
courts to discover the facts needed to make 
them more definite. In discreet language the 
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committee denounces this practice and sug- 
gests that the remedy is for Congress to 
broaden the Department’s inquisitorial pow- 
ers, if that is what is needed, rather than to 
make the courts “an investigatory adjunct to 
the Department of Justice.” 

To control the volume of bulk documentary 
evidence, it is suggested that unsorted, unex- 
purgated and unidentified documentary mate- 
rial be excluded, that only pertinent portions 
of books and documents be put in the record, 
that exhibits be grouped and identified with 
the issues to which they pertain, that cumula- 
tive evidence be either so identified or arbi- 
trarily excluded, that documentary exhibits 
be submitted to opposing counsel in time for 
examination before trial and that opposing 
counsel be required to join in a cooperative 
effort to cull unnecessary material from the 
exhibits and report their success to the judge. 
Reversing the usual rule, it is proposed that 
the burden of proof of competency, relevance 
and materiality of documentary evidence be 
on the party offering it, and also that mere 
atmosphere and background material be rig- 
idly excluded. 

Strongly recommended as an organizational 
aid is a current index of the record. Prepared 
daily from the reporter’s transcript, this con- 
sists of two sets of index cards, one headed 
with names of witnesses and numbers of ex- 
hibits and bearing notations to topics dis- 
cussed and pages of the record, the other 
headed with topics discussed and bearing no- 
tations of names of witnesses and numbers 
of exhibits, again with page references. This 
makes instantly available at any time during 
the trial the testimony of any witness on any 
subject, all the evidence on any subject, or all 
the testimony of any witness. Judge E. Barrett 
Prettyman of the Court of Appeals of the Dis- 
trict of Columbia was chairman of the ten- 
judge committee. Copies of the report, and de- 
tails of the method of current indexing, may 
be secured from the Administrative Office of 
the United States Courts, Supreme Court 
Building, Washington 13, D. C. 





Puerto Rico Committee Drafts 
Excellent Judicial Article 


Through the courtesy of Mr. Enrique 
Igaravidez, San Juan attorney and director of 
the American Judicature Society, and of the 
Honorable E. Ramos Antonini, chairman of the 
Committee on the Judiciary of the Puerto 
Rican constitutional convention, the Journal 
has been privileged to receive a copy of the 
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judicial article presented by that committee to 
the convention early in December. 

Briefly, the proposed draft provides for a 
unified judicial system, with its judges ap- 
pointed by the governor and confirmed by the 
senate. Supreme court justices would be ap- 
pointed for life, others for terms fixed by law. 
Qualifications for justices are prescribed. The 
supreme court is required to adopt rules of civil 
procedure, criminal procedure and evidence for 
the courts of Puerto Rico, and rules for the 
administration of the island’s courts by an 
administrator appointed by and responsible to 
the chief justice. The legislature is required 
to establish a judicial retirement system. 
Judges are forbidden to contribute directly or 
indirectly to any political organization or party, 
to hold any office therein, to participate in 
political campaigns of any kind, or to be a 
candidate for elective office less than six months 
after resignation from judicial office. 

Here is a pattern for a well-integrated, well- 
managed and well-safeguarded judiciary, which 
would be a credit to any freedom-loving people. 





Lawyer Referral Conference 
Set for Chicago, February 23 


A national conference of Lawyer Referral 
Services will be held in Chicago at the Edge- 
water Beach Hotel on Saturday, February 23, 
just prior to the opening of the 1952 mid-year 
meeting of the American Bar Association’s 
House of Delegates. 

A “Code of Basic Principles Governing the 
Organization and Operation of Lawyer Re- 
ferral Services” drafted by the American Bar 
Association Standing Committee on Lawyer 
Referral Service will be brought before the 
conference for discussion and approval, and 
the committee also will submit a standard set 
of forms for the use of bar associations which 
adopt the referral plan. The agenda of the 
meeting also will include discussions of re- 
ferral service publicity, methods of financing, 
and the relationship of the referral plan to 
legal aid, It is hoped that the conference will 
lead to the establishment of a long-range pro- 
gram for future promotion of the service 
throughout the country. 

Called by the A. B. A. Standing Commit- 
tee on Lawyer Referral Service, the conference 
is co-sponsored by the standing committees on 
public relations and legal aid and the Junior 
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Bar Conference committee on legal aid and 
lawyer reference. All state bar associations are 
being asked te have a representative attend, 
and it is hoped that each of the existing re- 
ferral services will be represented. The early 
response to invitations has been favorable, and 
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a good attendance is expected. 

Inquiries regarding the conference should be 
addressed to Theodore Voorhees, Esq., Chair- 
man, Standing Committee on Lawyer Referral 
Service, 1300 Packard Building, Philadelphia 
2, Pa. 
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West Virginia—The West Virginia State 
Bar Foundation has been established by means 
of an agreement and declaration of trust en- 
tered into between the West Virginia State 
Bar, the Charleston National Bank as trustee, 
and a committee composed of three past presi- 
dents of the bar, Harry G. Shaffer, George 
Richardson, Jr., and Charles C. Wise. Money 
contributed to the fund is to be used exclu- 
sively for scientific, literary and educational 
purposes, and contributions to it will be de- 
ductible on federal income tax returns. 


Texas—A state-wide poll of the bar on 
candidates for the supreme court and the 
Court of Criminal Appeals and district-wide 
polls on candidates for the courts of civil 
appeals will be conducted as soon as possible 
after the May 1 filing deadline, and their re- 
sults published for the guidance of voters. 


New Orleans—Legal medicine and medico- 
legal litigation will be the subject of an inten- 
sive short course for trial lawyers to be con- 
ducted at Tulane University, February 27 
through March 4. 


Italy—Italian juvenile court judges have 
formed an association to study problems of 
juvenile delinquency, comparative legislation 
and methods of care and treatment in use in 
other countries. The group hopes to establish 
cooperative contacts with similar organiza- 
tions elsewhere. 


Seattle—The Seattle Bar Association’s legal 
aid bureau is the only one in the United States 
financed entirely by voluntary contributions of 
local attorneys. 


From Here and There 


Texas—A survey of public opinion of the 
Texas bar has been authorized by the State 
Bar of Texas preparatory to the launching of 
a long-range public relations program. 


Chicago—A manual on the Uniform Recip- 
rocal Support of Dependents Act, with out- 
lines of the various state acts, citations, and 
names and addresses of state agencies in- 
volved has been published by the Council of 
State Governments. 


Topeka, Kansas—An Institute for the Im- 
provement of the Administration of Justice 
has been established by the Washburn Univer- 
sity law school, with its first project estab- 
lishment of an annual school for probate 
judges. A similar school for justices of the 
peace is contemplated for the future. 


Austin, Texas—The State Bar of Texas has 
purchased a lot at 15th and Colorado Streets 
for a permanent headquarters building. De- 
cisions on when to erect the building and 
methods of financing it will be made at the 
January meeting of the board of directors. 


Distribution of ammmunition for bar asso- 
ciation officers and committees has been started 
by the American Bar Association Committee 
on Coordination and Correlation through the 
office of the Director of Activities. The first 
mailing, on November 28, consisted of reprints 
of A. B. A. committee reports and a reprint 
from the Congressional Record, most of it on 
judicial administration topics. Bar associations 
are requested to send their own materials to 
the A. B. A. office for possible redistribution 
in the same manner. 
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Marriage and divorce laws of all the states 
are tabulated in an easily-read chart prepared 
by Vincent LoLordo of the New York Law 
School for the National Legal Aid Association’s 
Committee on Service to the Armed Forces, 
and for sale to the public at 25 cents each. 
Order from the National Legal Aid Associa- 
tion, 836 West 44th Street, New York 18, N. Y. 
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Minnesota—A program that will eventually 
reach some 10,000 farm families is being put 
into effect in Minnesota through the Public 
Relations Committee of the State Bar Associ- 
ation. Two lawyers selected by the local bar 
presidents will be asked to speak at each of the 
sessions on “Your Property and Your Heirs.” 
A similar program begun last spring proved 
highly satisfactory. 


—_—-——__ > 4 ao 





A Correction 
To the Editor: 

The left-hand column of page 6, Volume 35, 
No. 1, of the Journal, June 1951, carries an 
Oklahoma item relative to a court of civil ap- 
peals. The news item is slightly erroneous in 
that it places the blame on the state senate for 
the legislation proposed by the Oklahoma Bar 
Association not being enacted. The bill was 
passed by both House and Senate, and sent 
to the Governor for his approval. The Gover- 
nor, exercising his constitutional prerogative, 
vetoed the bill. 

C. D. CunD 
Oklahoma City, Okla. 





Before 
ce? 


Should a Judge Have to Resi 
He Runs for Another O 


To the Editor: 

I am opposed to objection being made to 
any judge’s running for other than judicial 
office without first resigning. If such objec- 
tion is made, it should be on a clear-cut, rea- 
sonable ground, and not just in general. Most 
judges need their judicial salary for support 
of themselves and their families, and they have 
been out of the practice of law long enough to 
make it hard to get back on a paying basis. 
It seems illogical to require a man to resign 
as judge of a small state court to run for a 
state office when he can run for the state su- 
preme court without resigning. It would seem 
more unjust to let a United States senator run 
for governor of a state without resigning. I can 
see why it would appear better for a member 
ef the United States supreme court to resign 


The Reader's Viewpoint 


before running for president of the United 
States, but I cannot see why a judge of limited 
territory and limited jurisdiction should have 
to lose the salary of his position and forfeit 
the position itself just because he wants to 
run for another office. I would like to be told 
wherein I am wrong. I have never been a judge. 


JULIUS T. LONG 
Shreveport, La. 





Can Lawyers Pick Good Judges? 
To the Washington Post: 

President Truman has recently passed over 
certain nominees for judicial vacancies in 
northern Illinois. Because these candidates were 
indorsed by the local bar and for that reason 
were recommended by Senator Douglas as the 
best available, the President has been criticized 
for not choosing the judges on merit. This atti- 
tude (which is shared by The Washington Post) 
seems to have arisen without reflection on the 
factors involved. 

In the first place, bar association endorse- 
ments are themselves not always made on merit. 
Personal acquaintance, popularity, log-rolling, 
all play their part in the choices. The bar is 
simply a smaller, though perhaps a more decor- 
ous and less emotional political arena, with the 
added handicap of not being responsible to the 
electorate. 

Secondly, candidates indorsed by the bar are 
very likely to be of conservative outlook. Those 
who carry the greatest weight in the selections 
are the “leaders” of the bar, those most suc- 
cessful financially. Since they generally got 
that way by protecting existing interests, they 
are unsympathetic to change. It is quite im- 
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probable that John Marshall would have been 
indorsed by a majority of the Virginia bar, who 
at that time were States’ Righters. 

But more important, to whatever extent a 
bar endorsement may be made on merit, it 
does not tell us much about the fitness of the 
lawyer to be a judge. The bar’s special ability 
to estimate a potential judge lies in its under- 
standing of his technical competence in using 
the tools of his trade: logic, language, prece- 
dents and persuasion. Approval of the experts 
is assumed to be an indication of merit, much 
as; say, the approval of a board of plumbers 
determines one’s fitness to be a plumber. 

Even here, the endorsement is likely to fall 
to those who use the tools conservatively. In 
law as in the building industry, the innovator 
is generally considered “unsound” until his 
unsoundness has become general. 

Technical competence in a lawyer can usually 
be assumed. Plumbers of the law are a dime 
a dozen. This is but the beginning of a lawyer’s 
qualifications, as virtuosity is merely the first 
requirement of a good pianist. The larger part 
of the lawyer’s function is to secure the ad- 
justment and peaceable accommodation of con- 
flicts in interests and values which arise from 
the growth and development of society. 

Even outside the legal sphere, this function 
sometimes falls to lawyers by default, as the 
fear of unorthodoxy disables technicians of 
science, industry and pedagogy from employ- 
ing their knowledge beyond the narrow con- 
fines of their own fields. To discharge this 
function, the lawyer should be able to see a 
problem steadily and see it whole. Especially 
is this true of a judge. Failing the proper per- 
formance of this task in all fields, we may enter 
a static and sterile society of the Russian or 
Byzantine model, or the tensions may build up 
toward chaos. 

It is therefore imperative that our judges 
be more than mechanics of the law. On this 
subject, a bar association is no more expert 
than a group of reasonably well-informed house- 
wives, or businessmen, or trade unionists. 
Rather, the conservative bent of bar endorse- 
ments may give us a candidate dangerously 
inclined to put all the new wine into the old 
bottles. 

Harry M. LEET 
Gaithersburg, Md. 





No Three-Letter Synonym 


The comprehensive and inclusive Webster 
gives some 25 definitions for the noun form 
of the word “bar” and this multiplicity of mean- 
ings, according to the Journal of the American 
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Judicature Society, is the trouble. “Bar” means 
so many things, asserts the Journal, that it no 
longer comes first to mind as an association of 
barristers—even among lawyers. Even, we 
gather, among teetotalistic attorneys. 

It’s true that this hard-working word can 
make a sentence mean any one of many things. 
The Gazette, for instance, published an item 
100 years ago which mentioned that “the May 
Queen arrived at the bar in sight of town” 
and went on to indicate that the “Queen” in 
question was a river vessel and the “bar” was 
a sandbar. However, if one had read only the 
fact that the Queen had arrived at a “bar” 
without pursuing the matter further, all sorts 
of scandalous conclusions might have been 
reached. 

The Journal, quite freely admitting the diffi- 
culty of implementing its recommendation, sug- 
gests that lawyers might avoid this embar- 
rassing similarity between their (judicial) bar 
and a (brass-rail type) bar by advising news- 
papers to avoid its use in headlines. If there 
were no such headlines as GUNMAN ROBS 
SWANK BAR and BAR URGES COURT 
CHANGES, the Journal reasons, the distaste- 
ful connotation would be at least alleviated. 

Perhaps so, gentlemen of the Judicature 
Society, but even in the face of potential con- 
fusion we hate to see the legal profession shy 
away from an honorable and ancient expression 
which in its legalistic sense stems from the 
barrier at the English Inns of Court which set 
apart the seniors and before which qualified 
students were called to debate. And we agree 
with the Louisville Courier-Journal that this 
time the Judicature Journal has begun a hope- 
less crusade: 


“We're forced to point out that nowhere in 
the publications of the Judicature Society is 
there any three-letter word that a headline 
writer could substitute for ‘bar.’ Lawyers, bar- 
risters, counsellors or mouthpieces all suffer 
from obvious drawbacks.” 

The big difficulty is that headlines, in addi- 
tion to presenting what might be termed a 
“brief” of the story below them, must be writ- 
ten to fit a certain space. And the type-metal 
with which we accomplish this daily chore is 
extremely non-elastic. So until someone de- 
vises a workable substitute, we shall rest our 
case on this. “Bar” to us is going to continue 
to mean an aggregation of attorneys, a saloon, 
a lever, a river obstruction, a barrier, a color- 
band, a stripe and a Webster-full of other 
things. 


THE ARKANSAS GAZETTE 
Little Rock, Ark. 
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An Outline of Scientific Criminology by 
Nigel Morland is an authoritative and readable 
account of latest developments in fingerprint- 
ing, ballistics, forensic chemistry, documen- 
tary evidence and forgeries, cryptography, and 
medical jurisprudence. New York: Philosophi- 
cal Library, Inc., 1950. Cloth, 287 pages. $4.75. 

Police and Children, by Alfred J. Kahn, is a 
study of the work of the Juvenile Aid Bureau 
of the New York City Police Department. New 
York: Citizens’ Committee on Children of 
New York City, Inc., 1407 Broadway. Paper, 
83 pages. $1.00. 

Crimes Against International Law, by Joseph 
B. Keenan, Chief of Counsel for the United 
States at the Tokyo war crimes trial, and 
Brendan F. Brown, juridical consultant at that 
trial. Washington: Public Affairs Press, 1950. 
Cloth, 226 pages. $3.25. 

Chemical Test Case Law, by Robert L. Doni- 
gan, is an 83-page paper-bound volume with 
a complete treatment of the legal aspects of 
chemical tests to determine intoxication. 
Evanston, Ill.: The Traffic Institute of North- 
western University, 1704 Judson Ave., 1950. 
$2.00. 

Criminal guilt is viewed from the standpoints 
of anthropology, criminology, psychiatry and 
ethics in Social Meaning of Legal Concepts, 
No. 2: Criminal Guilt, New York University 
Law School, 1950. $1.50. 





ARTICLES 


“About Juries and Other Things,” by Ed Hug- 
gins Smith. Kentucky State Bar Journal, Sept., 
1951, pp. 155-159. 

“Administration of Criminal Justice in Connecti- 
cut—A Symposium,” Foreword by Allyn L. Brown. 
Connecticut Bar Journal, Sept., 1951, pp. 199-298. 

“The Australian Arbitration System—An Ana- 
lytical Description,” by Mark Perlman. The Ar- 
bitration Journal, Vol. 6, No. 3, 1951, pp. 168-176. 

“The Bar and the Public Trust,” by Louis B. 
Seltzer. ABA Journal, Oct., 1951, pp. 743-746, 
792-793. 

“Blueprinting the New Youth Corrections Pro- 
gram,” by James V. Bennett. Federal Probation, 
Sept., 1951, pp. 3-7. 

“The ‘Cleveland Plan’ for Endorsement of Ju- 
dicial Candidates,” by John S. Pyke. Chicago Bar 
Record, Oct., 1951, pp. 33-36. 
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The Literature of Judicial Administration 


“The Common Pleas Court Looks at the Lawyer,” 
by Edwin Blythin. Ohio Bar (Ohio State Bar 
Assn.), Oct. 8, 1951, pp. 603-605. “The Lawyer 
Looks at the Common Pleas Court,” by William 
E. Knepper, pp. 605-607. 

“The Court of Appeals Looks at the Lawyer,” 
by Perry H. Stevens. Ohio Bar (Ohio State Bar 
Assn.), Oct. 15, 1951, pp. 617-619. “The Lawyer 
Looks at the Court of Appeals,” by C. Robert 
Beirne, pp. 620-622. 

“Cultural Factors and Juvenile Delinquency in 
Hawaii,” by Walter Ing. Focus (National Proba- 
tion and Parole Assn.), Sept., 1951, pp. 141-143. 

“Does Your Bar Association Need a Shot in the 
Arm?” by Weston L. Sheldon. Michigan State Bar 
Journal, Aug., 1951, pp. 53-56. 

“The Education of a Judge,” by Harold R. Me- 
dina. The Journal (Oklahoma Bar Assn.), Oct. 27, 
1951, pp. 1524-1531. 

“How Can We Make Divorce Realistic?” by Mil- 
ton L. Grossman. New York State Bar Bulletin, 
Oct., 1951, pp. 350-364. 

“If Not the State Bar Examination—What?” 
by Gordon Johnston. Dicta, Sept., 1951, pp. 339- 
346. 

“Tilegal Search and Seizure,” by Francis Q. 
Kelly. Queens Bulletin (Queens County, N. Y. Bar 
Assn.), Oct., 1951, pp. 18-14. 

“Improvement in the Administration of Justice,” 
by C. A. Spencer. Kansas Judicial Council Bulletin, 
Oct., 1951, pp. 86-90. 

“The Integrated Bar,” by George E. Brand. Ohio 
Bar (Ohio State Bar Assn.), Oct. 1, 1951, pp. 591- 
596. 

“The ‘Is’ and the ‘Ought’ in Legal Education,” by 
C. J. Morrow. The Louisiana Bar, Oct., 1951, pp. 
2-4, 8. 

“Jury Selection and Opening Statements,” by 
Darwin D. Coit. Dicta, Oct., 1951, pp. 383-390. 

“The Law—A Learned Profession,” by James P. 
Hart. Texas Bar Journal, Aug., 1951, pp. 498-504. 

“The Lawyer’s Fee,” by Alfred L. Godfrey. Mich- 
igan State Bar Journal, Oct., 1951, pp. 29-33. 

“Legal Aid in Canada: Existing Facilities,” by - 
John P. Nelligan. The Canadian Bar Review, June- 
July, 1951, pp. 589-620. 

“The Legal Aid Bureau in a Law School Com- 
munity,” by Richard Lissner. Virginia Law Weekly, 
Oct. 4, 1951, pp. 1, 3-4. 

“Legal Aid Discussed in a Return to Funda- 
mentals,” by John S. Bradway. Virginia Law 
Weekly, Sept. 27, 1951, pp. 1, 4. 

“Limitations on the Powers of Federal Grand 
Juries,” by Joseph E. Gold. Pennsylvania Bar 
Assn. Quarterly, Oct., 1951, pp. 48-57. 

“Making Lawyers Out of Law Students; The 
Problem and a Proposed Answer,” by Clinton Clad. 
Los Angeles Bar Bulletin, Sept. 1951, pp. 5-6, 13-23. 

“Mandatory Investigations in Divorce Cases,” by 
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Dana Brooks. The Cleveland Bar Assn. Journal, 
Oct., 1951, pp. 8-9, 12. 

“The Maryland Method (Judicial Progress),” by 
Ogle Marbury. State Government, Sept., 1951, pp. 
226-229, 241. 

“The Missouri Plan ... How It Works!” by Louis 
Tendler. Michigan State Bar Journal, Aug., 1951, 
pp. 28-31. 

“More Friends for Lawyers,” by Louis M. Brown 
and William R. Spinney. Los Angeles Bar Bulletin, 
Oct., 1951, pp. 43-44, 50-53. 

“New Clients in Quest of a Lawyer,” by Orison 
S. Marden. Bar Bulletin (New York County Law- 
yers Assn.), Sept., 1951, pp. 18-24. 

“Organization for the Practice of Law: How 
Lawyers Conduct Their Practice,” by Eugene C. 
Gerhardt. ABA Journal, Oct., 1951, pp. 729-734, 
789-792. 

“Preparation for a Trial,” by Herbert W. Clark. 
The Journal (Okla. Bar Assn.), Oct. 2, 1951, pp. 
1550-1559. 
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“The Press and the Court,” by James Kerney, 
Jr. New Jersey Law Journal, Oct. 11, 1951, pp. 1, 5. 
“The Responsibilities of American Citizenship,” 
by John C. Cooper. ABA Journal, Oct., 1951, pp. 

665-667, 714-715. 

“The Roaring Twenties to the Respectable Fif- 
ties,” by W. McKay Skillman. Michigan State Bar 
Journal, Oct., 1951, pp. 10-13. 

“Su gestions on Drafting Instructions,” by Wal- 
ter A. eouee. Journal of the Missouri Bar, Sept., 
1951, pp. 155-158. 

“The Tokyo Trial,” by Solis Horwitz. Decision 
Law Journal (Philippine Education Foundation), 
July 31, 1951, pp. 385-408; Aug. 31, 1951, pp. 449- 
473; Se] t. 30, 1951, pp. 513, 528. 

“Tria by Television,” by Allen T. Klots. Har- 
per’s Magazine, Oct., 1951, pp. 90-94. 

“The Tribe of Satan-Lawyers,” by Maurice Ru- 
bin. Brooklyn Barrister, Oct. 1951, pp. 12-17. 

“A Twentieth Century Juridical henomenon,” 
by Henry G. Binns. Ohio Bar (Ohio State Bar 
Assn.), Nov. 5, 1951, pp. 673-686. 
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The Bill of Rights and Bill of Duties charts on the back cover are part 
of a series of 24 appearing in a booklet Sweet Land of Liberty by Francis L. 
Bacon, which together tell an interesting and comprehensive story of the 
American form of government and the American way of living. The booklet is 
for sale at prices ranging from 50 cents each for five or less to 25 cents for 100 
to 499 and 20 cents for 10,000 or more, plus transportation charge. Order from 
the publisher, Denoyer Geppert Co., 5235 Ravenswood Ave., Chicago 40, Illinois, 
or from the American Judicature Society, 424 Hutchins Hall, Ann Arbor, Mich. 
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